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ATHAR MINALIAH, J.- Through this
consolidated judgment I shall dedde the instant petition as well

as the following writ petitions:
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WP M. 991 of 2013 re: Pakistan
Telecormmunication Compary  Limited
Headquarters, Islamabad Versus Federation of
Fakistan, etc.

WP No. 583 of 2014 re: Attoak Refinery
Limited Versus Fegeration of Pakistan, etc.

WP, No. 4000 of 2012, re: Pakistan Tobacco
Compary Limited Versus  Federation  of
Fakistan, etc

WP, No. 3999 of 2012, re: Pakistan Tobacco
Compary Limited \ersus  Federation  of
Pakistan, etc.

W.P. No.1818 of 2011, re: Pakistan Oifieds
Limited Veersus Federation of Pakistan, etc.

The fads, in brief, are that the petitioners are

juridical persons and were served with respedtive notices under
sedions 122 (5-A) read with 122 (9) of the Income Tax
Ordinance 2001 (hereinafter referred to as the “Ordinance”).

The petitioners have assailed the respedtive notices served on
them and have simultaneously challenged the vires of sedtion
122(5-A) and sub sedion (1), (1-A) of section 210 of the

Ordinance.
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3. Saaar Ahmed Jamal Sukhera ASC has
contended that; the provision of the Ordinance i.e. sedions 122
(5 A) and 210 give sweeping and unfettered powers to the
Commissoner, and that the same are in violation of the
fundamental rights guaranteed under the Constitution; there
are no guidelines presaibed for exerdsing the powers; reliance
was placed on 2013 SOMR 1158, particulady page 1195
thereof, to draw a distinction between functions and powers,
and thus build an argument that giving unbridled powers
offends the Constitutional guarantees; reliance was also placed
on PLD 2002 SC 460; sedtions 210 and 122 are ultra vires on
the ground of excessive delegation of legslative power; the
notices have been issued by officers, who are not in BS-19 and
were appointed Addtional Commissioners on offidating basis;
the post of Additional Commissioner is of BS-19; the power to
issue a Show Cause Notice under Sections 122 (5-A) is vested
in an officer of the rank of a Commissioner; any person hading
the post of a Commissioner has to be in BS-20; though the
Commissioner is alowed to delegate powers to amend an
assessment under Sedion 122(5-A) to an Officer not below the
rank of an Additional Commissioner, however, the officer
posted as Commissioner in BS-19 is not empowered to exerdse
the said powers, nor can a Commissioner in BS-20 delegate the
powers to an Additional Commissioner who is not in BS-19; the
notices have been issued by officers who were nat in BS-19,
therefore, the powers could not be ddlegated to them nor were
they competent to exerdse the powers; Sedion 210(1) has



-4
W.P. No. 4001 of 2012.

PTCL versus FOP, etc.

empowered the Commissioner to delegate to any subordinate
officer any or al of his powers; through an amendment, sub
Sedtion (1-A) wes inserted and it provides that the power of
amendment cannot be delegated to a person lower in rank than
an Additional Commissioner; through the said amendment the
legidature had intended that an officer junior in rank to an
Additional Commissioner could not be delegated the power of
amendment under Sedtion 122(1-A); the Federal Board of
Revenue (hereinafter referred to as the "Board") has been
flouting the legidative intent by posting officers in BS-18 on
offidating basis as Additional Commissioners; the Federd
Budget Document establishes that an Additional Commissioner
must be in BS-19; the posting of BS-18 officers on offidating
basis on the posts of Additional Commissioners is in vidation of
the Qvil Servant At 1973, read with the Gvil Servant Rules,
1973; such practice is in violation of the law laid down by the
august Supreme Court of Pakistan in the case of Aovince of
Snah and others Versus Ghulam Fareed and others [2014
SCOMR 1189]; there is no provision in the Ordinance which
empowers the Board to post an officer of a lower grade to a
higher grade post on offidating basis; it is for the respondents
to explain as to under what legal authority are officers in Bs-18
posted as officers to posts designated for a higher grade;
notices issued under Sedtion 122 (5-A) read with Sedtion 122
(9) by officers who are in BS-18, posted as Additional
Commissioners, are without lawful authority and jurisdiction
and, therefore, null and void; Reliance is placed on the case of
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Captain Muhammad Azhar Versus (1) Commissioner of Karadhr
and (2) Province of West Pakistan [PLD 1966 S.C. 253] in
support of the contention that incompetently issued notices
renders the proceedings without lawful authority; reliance is
placed on the ase of ar Alam Farooqgi, Advocate Versus
Sheikh Abdul Sattar Las and others [2008 SOMR  240]
contending that if @ mandatory condition for the exerdse of
jurisdiction is not fulfilled, it renders the entire proceedings as
illegal, and thus suffers from want of jurisdiction; the posting of
an officer of BS-19 as Commissioner on offidating basis also
renders the proceedings as null and void; a constitutional
petiion is maintainable against a notice even when an
altemate remedy is available, and the same does not suffer for
want of jurisdidion; reliance has been placed on the case of
Commissioner of Incorme Tax, Comparies-II and arother Versus
Hamaard Dawekhana (Wegr) Karachi [PLD 1992 S.C. 847] and
Khalid Mehmood Versus Collector of Qustorrs, Custans House,
Lahore [1999 SOVR 1881]; Provisions of Order 7 Rule 7 of the
Gvil Procedure Code, 1908 (hereinafter referred to as the
“Code™”) empowers the Court to grant an effective andllary
relief even if not prayed for; it is the mandate of Section 122(6)
of the Ordinance that the Commissioner, in addition to
delegating to the Additional Commissioner the powers to

amend an assessment, also has to delegate the power to pass
an amended assessent order; there is nathing on record to
show that the power of amending the assessment has been
delegated to an officer of the rank of Additional Commissioner;
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the delegation of power under one section will not
automatically delegate the andllary power under a different
section which has to be spedficly delegated; reliance is placed
on the case of Man Jarmal Shah Versus The Member Collection
Cormissoner, Government of Pakistan, Lahore and others
[PLD 1966 S.C. 1]; in the case of W.P. No. 583/2014 the
Additional Commissioner was not vested with the jurisdction of
amending the assessment order; the earlier petitions i.e. 660
and 138 filed by the PTQL related to notices issued for different
years and, therefore, shall not attract the prindple of
resjudicata; reliance has been placed on the case of Mst, Bib
Alam 175 ard others Versus Mst. Ingyat Begum [PLD 1963
Peshawar 199]; the power of delegation vested under Sedion
122 is in vidation of Artide 10-A of the Constitution of the
Islamic Republic of Pakistan, 1973 (hereinafter referred to as
the “Constitution”) as it allows the Commissioner to revise his

OwWn order.

4, M/s Ali Sbtain Fazli ASC and Rafiz Muhammed
Idrees ASC reiterated the above arguments advanced by
Sardar Ahmed Jamal Sukhera ASC and further contended that
the notices are without jurisdidion and that this Court has the
power to proceed in the matter as the impugned notices suffer

from jurisdictional error.
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5. On the other hand, the leamed counsels for
the respondents have argued that; the notices impugned in the
instant petitions are not adverse orders and, therefore, the
petitioners acannot be treated as aggrieved persons under
Atide 199 of the Constitution; the petitions are not
maintainable as the petitioners have bypassed the statutory
remedies available under the Ordinance; the petitioners have
raised disputed questions of fact, and the same aan not be
resolved by exerdsing jurisdiction under Artide 199 of the
Constitution; in the case of W.P. No. 583/2014 the petitioner
has availed the altemate remedy and, therefore, the petition
has become infructuous and is liable to be dismissed; in
support of the contention reliance is placed on the cases of
Commissioner of Incorme Tax, Companies-II and arother Versus
Harmaard Davwakhana (Wegr), Karad [PLD 1992 S.C. 847] and
Khalid Mehrmood Versus Callector of Gustorms, Qustams House,
Lahore [1999 SOMR 1881]; the question of vires relating to
Sedtion 210 of the Ordinance was earlier raised through W.P.
No. 2413/2009 and the same was dismissed and ICA No. 183-
W/2012 was also dismissed vide CPLA No. 1002/2013, as not
pressed.

6. The leamed counsels have been heard and the
record perused with their able assistance.
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7. The petitioners have assailed the respedive
notices issued under Sedtion 122(5-A) read with Sedion 122(9)
of the Ordinance. They have also questioned the vires of
Section 122(5-A) and Section 210.

8. Before adverting to the arguments advanced
by the leamed counsels, it would be benefidal to examine the
sceme of the Ordinance. The Ordinance has been
promulgated with the objedt to consolidate and amend the law
relating to income tax, and to provide for matters andllary
thereto or connedted therewith. Chapter XI relates to the
administration i.e. desaibing various Income Tax authorities,
how they are appointed and vested with powers under the
provisions of the Ordinance. Sedion 207 enumerates the
hierarchy of the Income Tax authorities, starting with the Board
at the highest levd to an Auditor Inland Revenue. It, /nter alig,
indudes the Commissioner Inland Revenue and several officers
lower in rank. The supervison and overseeing of the general
administration is vested in the Board. The latter is defined in
dause (8) of sedion 2 of the Ordinance as meaning the
‘Federal Board of Revenue" established under the Federal Board
of Revenue Adt 2007. Sedction 208 empowers the Board to
appoint as many Chief Commissioners, Commissioners,
Additional Commissioners, Deputy Commissioners, Assistant
Commissioners of Inland Revenue etc. Sub-section (2) of
section 208 empowers any Income Tax authority to appoint any
other income tax authority subordinate to it and such other
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exeautive or ministerial officers and staff as may be necessary,
subject to orders or directions as may be issued by the Board.
Section 209 provides that, subject to the Ordinance, the Chief
Commissoners, the Commissioners and the Commissioners
(Appeals) shall perform all or such functions and exerdse all or
such powers under the Ordinance as may be assigned to them
in respect of such persons or dasses of persons or such areas
as the Board may direct. However, the Board or the Chief
Commissioner have been vested with the power to transfer
jurisdiction in respedc of Gases or persons from ore
Commissioner to another. Likewise, they may also confer upon
or assign to any officer of the Inland Revenue all or any of the
powers and fundions conferred upon or assigned to the
Commissioner. The provision further provides for other terms
and conditions in the context of jurisdiction and powers vested
in various Income Tax authorities. Sedion 210 of the Ordinance
vests in the Commissioner the power to ddegate powers. It
provides that the Commissioner may, by an order in writing,
delegate to any Officer of the Inland Revenue, subordinate to
the Commissioner, al or any of the powers or fundions
conferred upon or assigned to the latter under the Ordinance,
other than the power of delegation. The exception or restriction
is provided in sub-section (1A) and the same is to the effect
that the powers of amendment of assessment contained in sub-
section (5A) of section 122 cannot be delegated to an officer of
the Inland Revenue below the rank of an Additiona
Commissoner Inland Revenue. The Commissioner is also
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empowered to delegate the powers to a firm of Chartered
Accountants or a firm of Cost and Management Accountants
appointed by the Board for the purposes of conduding an audit
under sedtion 177. The Commissioner is also vested with the
power to cancel, modify, alter or amend an order under sub-
section (1) of section 210.

°. Sedtion 211 dedares and further darifies thet
an officer delegated with powers under sedion 210 shall be
treated for the purposes of exerdsing the powers or functions
as if the same have been exerdsed or performed by the
Commissioner. The Commissioner, even after delegating his
powers, is not preduded or prevented from exerdsing the
powers or to perfoom the fundions as may have been
delegated. Under sedtion 212 the Board has been authorized to
issue @ general or spedal order, authorizing the Regional
Commissioner or the Commissioner to grant approval in any
case where such approval is required from the Board under any
provision of the Ordinance.

10. It is, therefore, obvious, from a combined
reading of sedions 207 to 214, that the Ordinance has
desaibed the various designations of authorities of the Income
Tax administration and their powers and jurisdictions under the
Ordinance. The manner in which they are appointed, as to who
is to exerdse the power and jurisdicion under the Ordinance,
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particularly the powers vested in the Commissioner to
delegated his functions and powers under the Ordinance to
other officers have been elaborately laid down and desaibed.
The power of ddegation vested in the Commissioner under
sedtion 210 is expansive in nature as is manifested from the
language of sub-section (1) ibid. The only exaeption or
restriction has been provided in sub-section (1A) i.e that the
power to amend an assessment under sub-sedtion (5A) of
section 122 cannot be delegated to an officer below the rank of
an Additional Commissioner Inland Revenue. The provisions are

dear, unambiguous and manifest the legidative intent.

11. Sedtion 122 of the Ordinance empowers the
Commissioner to amend an assessment made under sedtion
120 or 121 of the Ordinance. Sub-section (1) of sedion 122
vests in the Commissioner the power to amend an assessment
order treated to have been issued under sections 120, 121 or
122C by meking such alteration or additions as he or she may
consider necessary. The limitation presaibed for exerdsing the
said power has been presaibed i.e a period of five years from
the end of the finandal year in which the Commissioner has
issued the assesament order to the tax payer. Sub-section (5A)
of sedtion 122 vests power in the Commissioner to amend or
further amend an assessment order after making or causing to
be made such inquiries as he deens necessary, and if in his or
her opinion the assessment order is erroneous in as much as it

is prejudidal to the interest of revenue. Sub-section (5A) has
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expressly been made subjed to sub-sedtion (9) which provides
that no assessment shall be amended or further amended
unless the tax payer has been provided with an opportunity of
being heard. Sub-section (6) of section 122 imposes a duty on
the Commissioner to issue an amended assessment order to
the tax payer after making an amended assessment under sub-
sedtion (1), sub-sedion (4) or sub-section (5A) and such
amended assessment order is dedared to be treated in all
respeds as an assessment order for the purposes of the

Ordinance.

12. As aready noted, the Commissioner Inland
Revenue has been empowered to delegate the powers vested
under section 122. However, in the case of sub-sedtion (5A),
the powers cannot be delegated to an officer of the Inland
Revenue below the rank of an Additional Commissioner.

13. There is yet ancther audal question i.e.
whether a notice issued under sub-section (5A) of sedtion 122
of the Ordinance can be treated as an adverse order so as to
give a cause of grievance and thus bring a person who invokes
the jurisdidion of a High Court under Artide 199 of the
Constitution within the fold of the expression ‘aggrieved
person’. Sub-sedion (5A) of sedion 122 has been expresdy
made subject to sub-sedtion (9) ibid. The Commissioner cannot

amend or further amend an assessment order unless the
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taxpayer has been given an opportunity of hearing. The
Commissioner, therefore, is required to issue a show cause
notice to the taxpayer so that the latter may respond to the
grounds for the proposed amendment of the assessmert order.
It is then mandatory for the Commissioner or the Additional
Commissioner, as the aase may be, to give an effedive,
meaningful and proper opportunity of hearing as expressly
mandated under sub-section (9) of sedion 122 of the
Ordinance. A show cause notice issued under sub-section (5A)
of sedtion 122 thus cannot be treated as an adverse order
unless the taxpayer is able to show that the same suffers from
want of jurisdiction i.e. person who has issued the same had no
power or jurisdidion or the proceedings were manifestly
malafide.

14. In the context of challenging the viresof a law,

the august Supreme Court in the case of *Lafore Developrrent
Authority through D.G. and others Versus Ms, Invana Tinena
and others’[2015 SOVR 1739] after elaborately examining the

precedent law has encapsulated and summarized the prindples

as follows.-

) There was a presumption in favour
of constitutionality and a law must
not be dedared unconstitutional
unless the statute was placed next
to the Constitution and no way
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ii)

vii)
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could be found in recondling the
two;

Where more than one interpretation
was possible, one of which would
make the law valid and the other
void, the Court must prefer the
interpretation  which  favoured
validity;

A statute must never be dedared
unconstitutional unless its invalidity
was beyond reasonable doubt. A
reasonable doubt must be resaved
in favour of the status being valid;

Court should abstain from dedding
a Constitutional question, if a case
could be dedded on other or
narrower grounds;

Court should not dedde a larger
Constitutional question than was
necessary for the determination of
the case;

Court should not dedare a statute
unconstitutional on the ground that
it violated the spiit of the
Constitution unless it also vidated
the letter of the Constitution;

Court was not concemed with the
wisdom or prudence of the
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legidation but only with its
Constitutionality;

viii) Court should not strike down
statutes on prindples of republican
or demoaatic govemment unless
those prindpes were placed
beyond legidative enaoachment by
the Constitution; and

iX)  Mala fides should not be attributed
to the Legslature.

15. The Ordinance is a fiscal statute. It is settled
law that while interpreting fiscal statutes the Court looks at
what is dearly said; there is no room for any intendment; nor is
there any equity about a tax; there is no presumption as to tax;
nothing was to be read in or implied and one could only look
farly at the language used. These prindples were stated by
Rowlett J regarding the interpretation of fiscl statutes in the
@se of ‘e Bandy Sydcate versus Inland Revenue
Commissiorer, (1921)1 KB 64. The taxing statute has to be

interpreted gtridly, and as a corollary any defect or omission
annot be inferred. Moreover, it is settled law that the
parameters provided in a taxing statute determines
chargeability and levying of a tax. Moreover, the law ought to
be interpreted in the case of fiscl statutes by looking at the
language in its literal and ordinary meaning. A fiscal statute
a@nnot be dedared ulfra vires on the toudhstone of
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reasonableness or atherwise, as the same has been dedared
by the august Supreme Court to be a matter of legislative policy
and not for the Court to adjudicate upon. Reliance is placed on
the aases of Federation of Pakistan through Searetary Ministry
of fAnance and others v. Haii Mubammad Sadlg and others’
[PLD 2007 SC 133], Aslam Inalstries Ltd,, Khanpur v. Pakistan
Edible Corporation of Pakistan and others” [1993 SOMR 683],
Collector of Asstorrs (Appraisement), Karadhi and others v.
Messrs Aball Mejeed Khan and others’[1977 SOMR 371], and
Messrs Hirina & Co. (Pakistan) Ltd, Karadh v. Commissioner
of Sales Tax Central Karaadh’[1971 SOVR 128).

16. Having discussed the relevant provisions of the
Ordinance and the prindples and law expounded by the august
Supreme Court in the context of a challenge to the vres of a
fisca statute, I now take up the arguments of the leamed
counsels for the petitioners. They have laid great stress on the
point that sedions 122 and 210 amount to exaessive delegation
and thus renders the said provisions as unconstitutional. The
test for examining a law in the context of the dodctrine of
exaessive delegation is by now wal settled by the august
Supreme Court in a chain of judgments. It would be pertinent
to quote the relevant portion from the judgment in the case of
Mrs. Sh. Abdul Rahim, Allah Ditta v. Federation of Pakistan and
others’[PLD 1988 SC 670] and the same is as follows;
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"In this view of the matter, what has to be
seen is the nature of the power delegated
which determines whether the delegation is
proper or invalid. If the legislature delegates its
power to make the law, that is, its own
legidative function then it would be invalid but
if what is delegated is the authority to exerdse
the disaretion in respect of matters which had
been finally determined by the legislature itself,
the delegated authority does not exerdse a
legidative function. In this context, the law
provided the framework and left it to the
Federal Government to exerdse the disaetion
in the manner laid down within the framework.
It cannot, therefore, be regarded as an
abdication of its function by the Legidature but
by law a valid delegation of a disaetion to
achieve the purpose of the law”.

It wes further held:

“The aux of the matter is that in determining
whether there has been an unconstitutional
delegation of legslative power, the field in which the
powers are granted is an important element of
consideration, and in the final analysis the question is
one of kind and degree and each case of questioned
delegation of authority must depend upon the facts of

that particular case.”
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"What is prohibited by the Legislature is the
delegation of its function to make the law but not the
authority exerdsed under and in pursuance of the law
itsdlf to another agency in regard to the provision of
details when by the very nature these are incapable
of being laid down by the Legislature itself.”

17. The eariest judgment wherein the august
Supreme Court had applied the doctrine of exaessive delegation
was in the case of Sobfo Grandhandari v. Gowrr’ [PLD 1952
FC 29]. The apex Court had held the proviso to section 1(3) of
the Pakistan Public Safety Ordinance 1949 as ultra vires on the
ground that it had conferred legslative power on the Central
Government. Reference may also be made to Ms, Sh. Abdu/
Rahim, Allah Ditta v. Federation of Pakistan and others’ [PLD
1988 SC 6/0].

18. In the authoritative commentary on the
Constitution titled 'Judidal Review of Public Adions' Justice (R)
Fazal Karim after examining the precedent law has noted that
'In Pakistan, the recent trend is to reiterate that legislative
power cannot be ddlegated, and if it is, the legslation will be

invalid.”
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19. It is, therefore, settled law that legislative
power cannot be delegated, as this would tantamount to
violation of the letter of the Constitution. The dodrine of
excessive delegation and its extent has been settled as
discussed above. By no stretch of the imagination can sedions
122 and 210 of the Ordinance be construed as conferring any
legidative powers or functions to the Commissioner. The
argument advanced by the leamed counsels for the petitioners
in this regard is misconceived and fallacious.

20. Sedions 122 and 210 of the Ordinance are in
the nature of machinery provisons. They provide for the
machinery and procedure for assessment and collecting tax. It
is settled law that unlike the prindple of strict construdtion in
the case of charging sedions, the machinery provisions are
construed liberally so as to effectuate the charging provisions.
The august Supreme Court has observed and held in the case
of ‘Pear’ Contirental Hotel and another v. Govermment of N.-
W.F.P. ard others’[2010 PTD 2018] that 'We are in no doubt
that the machinery provisions, where provided, have to be

construed liberally and in @ manner aiding the realization of
proper tax and to prevent avoidance of the tax. Section 122
neither confers unstructured or unbridied powers, nor in any
manner contravenes Artide 10-A of the Constitution. Likewise,
sedtion 210 also presaibes guiddines in the context of
delegation of powers under section 5 A of sedtion 122. There is,
therefore, no force in the argument of the leamed counsel that
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no guidelines have been provided for exerdsing the powers
under section 210 of the Ordinance. It is settled law that the
wisdom of the legidature cannot be questioned. The leamed
counsel has not been able to make out a case so as to bring
the dhallenge to the vires of sections 122 or 210 within the
prindples and law laid down for striking down a statutory
provision, as highlighted in the case of Lafore Developrment
Authority supra,

21. The next argument of the leamed counsels
related to the grades of various officers. The leamed counsel
has emphasized that an officer other than one who is in BPS-
20 cannot be given the charge of the post of Commissioner.
According to their understanding, a Commissioner has to be a
avil servant who is in BPS-20 otherwise the exerdse of powers
vested in a Commissoner would suffer from want of
jurisdiction. Likewise, they have argued that an Additional
Commissioner has to be an officer in BPS 19 so as to be
delegated with the powers of a Commissioner, or for such an
officer to exerdse the powers of a Commissioner. As noted
above, it is a settled prindple of interpretation of a fiscal statute
that nothing can be read into, nor can anything be presumed in
a taxing statute; nor can there be any equity. I am afraid that
the leamed counsds are reading into sedtion 122 or sedion
210 something not provided therein. Nothing can be read into a
taxing statute which has not provided therein, and reliance in
this regard is placed on the case of 'Pear! Corttinental Hotel and
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arother v. Governmert of N-W.F.P. and others” [2010 PTD
2018]. The Income Tax authorities have been desaibed in
sedtion 207 of the Ordinance and no reference has been made
regarding entitlement to hold the post on the basis of the
grades of an officer. 'BPS' is an abbreviation for Basic Pay Scle
Structure and relates to the pay sales of various grades of avil
servants. It is for the purpose of determining the salaries and
adllowances of the dvil servants and is alien to the scheme of
the Ordinance. A person, regardless of his basic pay scle i.e.
his grading, may be appointed as a Commissioner or an officer
of the Inland Revenue with any other designation enumerated
in sedtion 209. There is, therefore, no force in the argument of
the leamed counsds that the impugned notices suffer from
want of jurisdiction because either the Commissioner was not in
BPS-20 or the Additional Commissioner in BPS-19. The notiaes
have been issued by officers who were vested with jurisdiction
and are, therefore, valid and effective.

22. This Court is also nat impressed with the
argument advanced by the leamed counsel for the petitioner
that a separate order in respect of delegation of power is
required to be issued for the purposes of sub-section (6) of
sedion 122 of the Ordinance. It is suffident if the
Commissioner has delegated his powers and fundtions to an
officer not lower in rank than an Additional Commissioner for
the purposes of sedtion 122. The delegation of powers vested
in the Commissioner under sedion 122 would essentially
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indude and cover the powers under all of its sub-sedions i.e.
from (1) to (9) theredf.

23. Lastly is the argument regarding Wt Petition
No.583/2014 [Attock Refinery Limited versus Federation of
Pakistan, etc]. Admittedly the petitioner, after filing the said
petition, resoted to the remedies available under the
Ordinance against the order passed by the competent
authority. It is settled law that when an adequate remedy is
provided under the law then a petition under Artide 199 of the
Constitution is not competent. It is also settled law that once
the petitioner has made resort to the altemate remedy available
under the law, then the constitutional petition is liable to be
dismissed. In this regard it would be pertinent to refer to the
prindples enundated by the august Supreme Court in the Gase
of ‘Cormmissioner of Income Tax, Comparves-II and arother v.
Hamaard Davakhana (Qaqgr), Karach’ [PLD 1992 SC 847] and

the relevant portion is as follows.-

'‘Before parting with the judgment we may
observe that in cases where any party resorts to a
Slatutory remedy against an order he cannot
abanaon or bypass it without any valid and
reasonable cause ard file Cordtitution petition
dallenging the same order. Such pradice, in
@ses where statute proviges altemate and
efficadous remedy ypto Hagh Court, cannot be
agoproved or encouraged. In a recent judgment of
this Court in CA No.79K of 1991, one of us
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(Aimal Man, J) in smiar situation observed as
follons:

"ie may now revert to the question whether
the aellatt was justified to file above
Corstitution petition against the order of the
Tribunal instead of invoking section 136 of the
Qrdinance for making a reference to the High
Court, According to M. Rehan Naqgvi, a reference
under the above provision would not have been
acequate and efficadous remeay as it would have
taken years before it could have been heard. The
same could be true for a Corstitution Retition. The
tenderncy to bypass the remedy provided under
the relevant statute and to press into service
Constitutioral jurisdiction of the High Court has
agevelgped lately, which is to be discouraged,
However, In certan ases imoking of
Corstitutional  jurisddion of the High Court
instead of availing of remedy provided for under
the relevart statute may be justified, for example
when the impugned order/adion is palpably
without jurisdiction ang/or mala fice. 7o force an
aggrieved person in such a aase to goproadh the
forum provided under the relevart statute may
ot be just and proper.

In the present case, the gopelant had opted
to avail of the hierardy of forums provided for
unager the Ordinance upto the stage of filing of
aopedl before the Tribural and, therefore, it would
have been praper on the part of the gopellant to
have invoked sedtion 136 of the Ordinance for
making a reference to the Hgh Court instead of
filing a Constitutioral petition. In our view, once a
party opts to ilvvoke the remedies proviced for
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under the relevant statute, he annot at his sweet
will switch over to Corstitutional jurisdliction of the
High Court in the mind of the proceeding in the
absence of any compdling and justifiable

24. In view of the above disaussion, no case is
made out for dedaring sedtion 210 or sedtion 122 of the
Ordinance as invalid or witra vires. Moreover, the petitioners
have not been able to persuade this Court that the impugned
notices in any manner suffer from want of jurisdiction. The
notices impugned in the petitions have been issued by officers
vested with power and jurisdidion under the Ordinance and,
therefore, do not suffer from any legal infimity or
jurisdictional error. The notices are also not adverse orders so
as to bring the petitioners within the fold of ‘aggrieved
persons. The petitions are, therefore, without merit nor
maintainable and are accordingly disrmissed,

(ATHAR MI
JUDGE

Announced in open Gourt on 28-12-2015

JUDGE
Approved for reporting.
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