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ATHAR MINALLAH, J.- The petitioner has assailed order

dated 05-07-2012 passed by the leamed Additional Sessions Judge,
Islamabad, while exerdsing poners as Ex-Offido Justice of the Peace
under Sedion 22-A (6) of the Code of Giminal Procedure 1898
(hereirafter referred to as the 'G. P. C).

2. The fadts, in brief, are that the petitioner and her brothers
were jointly eligible for monetary compensation, induding the allotment of
a plot by the Capital Development Authority, pursuant to their joint
property having been acquired in 1985. Plot No.308-C in Sector F-11/2
Islamabad (hereinafter referred to as the Property) wes dllotted in the
joint names of the petitioner and her two brothers. 1t is alleged that the
brothers, without the consent or knowledge of the petitioner, recaived the
monetary compensation. 1t is alleged by the petitioner that her brothers
sold and transferred the Plot on the basis of a forged/fake affidavit
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purported to have been exeauted by her. The petitioner approadched the
offidals of the Capital Development Authority but to no avail. On 20-04-
2012 the petitioner submitted an application for the registration of a
aiminal cse. It is aleged that the respondent No.2 sent her written
complaint to the respondent No.3. The latter refused to fulfil his
obligations under Sedion 154 of the Cr. P. C. The petitiorer, theredfter,
filed @ petition under Sedion 22-A/22-B of the G. P. C. before the
respondent No.1. Notices were issued by the respondent No.1. The
respondent No.3 sought time so as to conduct an inquiry for determining
the actual fadts. The respondent No.1 dismissed the petition on the sole
ground that the matter was pending before the Chairman of the Capital
Development Authority, who was to conduct an inquiry. It was observed
that if the petitioner did not feel satisfied with the inquiry, then she could
apply for the registration of the case.

3. The leamed counsel for the petitioner has contended that; it
is settled law that respondent No.3 was obligated to enter the complaint
as required under Sedtion 154 of the Gr. P. C.; no authority is vested in
the officer incharge of the police-station to hold an inquiry prior to
fulfilling the obligations presaibed under Section 154 of the G. P. C;
under the scheme of the Gr. P. C. there is no concept of an inquiry to be
conducted prior to entering the complaint as envisaged under Sedtion 154
of the G. P. C; reliance has been placed on the ase of ‘Muharmmad
Bashir v. Station House Officer, Okara Cantt and others” [PLD 2007 SC
539]; Sedion 24.4 of the Polie Rules 1934 further supports the said
contention; the impugned order is without authority and jurisdiction.
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4. The leamed counsel for the respondent has argued that the
petitioner had filed a representation before the Chairman Capital
Development Authority for conducting an inquiry; without completion of
the said inquiry, the registration of a aiminal case was not warranted; the
respondent No.3 had also carried out an inquiry and, therefore, he had
come to the condusion that a case is not made out for registration of a
aase; the impugned order is just, proper and in accordance with law; no
legal infirmity has been pointed out so as to require interference by this
Court.

5. The leamed counsds have been heard and the record
perused with their able assistance.
6. It is not in dispute that the petitioner was a joint owner of

the plat. It is also not in dispute that the other joint owners ie. the
brothers of the petitioner sold the plat. The plot was sold on the basis of
an affidavit submitted on behalf of the petitioner, which the latter alleges
to be forged/fake. The questions for consideration by this Court are,
firstly whether the respondent No.3 is conferred with the power to
undertake an inquiry before complying with the provisions of Section 154
of the G. P. C, secondly, whether the respondent No.3 could have
refused to fulfil the obligations presaibed under Section 154 of Gr. P. C,,
and lastly the scope and powers of the leamed Justice of the Peace
pursuant to the powers vested under sub-sedion (6) of Section 22-A of
theG. P. C.



WP No.3186/2012
Mst. Nasreen Akhtar v. Justice of Peace, etc.

7. Section 154 of the G. P. C. presaibes the procedure
required to be followed when an information relating to the commission of
a aognizable offence is received by the officer in charge of the police-
station. It provides that if the information is given orally then it shall be
reduced to writing by the officer in charge or under his direction and be
read over to the informer. In case of an information given in writing or
reduced to writing, it shall be dgned by the person giving it. The
substance of the information given in witing or reduced to writing shall
then be entered in a book to be kept by the officer in charge in such form
as may be presaibed. The adt of entering the information in a book at the
police-station is known as registration of the Frst Information Report. A
plain reading of Section 154 of the G. P. C. makes it obvious that the
obligations imposed therein are mandatory in nature, as the legslature
has used the word ‘shall’. The procedure to be adopted in case of non-
cognizable cases is provided under Sedtion 155 of the Gr. P. C. By now it
is settled law that compliance with Section 154 of the . P. C is a
mandatory obligation, and can neither be refused nor delayed on the
ground of conducting an inquiry.

8. In the case of Syed Saeed Mubarmmead Shah and arother v.
The State’[1993 SOVR 550], the august Supreme Court observed and
held as follows.-

'In Part V of the Giminal Procedure Coce there is (hapter
XV containing sediions 154 to 176 which relate to
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information to the police and their poners to invettigate.
These provisions cover information in cognizable cases as
well as in non-cognizable cases. Under Section 154, G.. P. C
it is mandatorily bounden duty of the police officer to
register FILR of a cognizable offence. Under section 157,
G-.P.C he has to send his report to the Magistrate and if he
aves not narit to investigate a case for reason of insufiaent
grounds then also he has to send his report to the
Megistrate with reasons for his such conausion.”

0. In the case of ‘Muharmmad Bashir v. Station House Micer,
Okara Gantt, and others’[PLD 2007 SC 539] the august Supreme Court,
after thoroughly examining the scope of the Gr. P. C, eluddated the law
and the prindples relating to the nature of obligations under Section 154
of the G. P. C, and the saope of the powers conferred on a Justice of the
Peace under Sedtion 22-A of the Gr. P. C. It has been held that upon
receiving the information, the incharge of the police-station must first
determine whether the offence disdosed in the information recaived falls

in the category of a cognizable or non-cognizable offence. After having
determined the category of the offence, as disdosed from the bare
perusal of the information received, it becomes a mandatory obligation to
reduce the said information to writing in the presaibed register. In the
event that the determination leads to the condusion that a non-cognizable
offence has been committed, then it is mandatory to follow the procedure
presaibed under Section 155 of the Gr. P. C. The Hon'ble Supreme Court
emphasised the use of the expression ‘shall’ by the legidature in Section
154 of the G. P. C. Tt is to be noted further that the question whether
the officer concemed is conferred with the power to hold an inquiry so as
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to assess the corrediness or falsity of information, was answered as

follows.-

"It may be reiterated and even enphasized that there was
no provision in any law, induding the said section 154 or
155 of the G- P. C which authorized an Officer Incharge of
a Pilice Sation to hold any emquiry to assess the
aorredness or the falsity of the information received by him
before complying with the commard of the said provision
which obliged him to reduce the same info writing
imespedive of the fact whether such an information nes
true or otherwise.”

10. The august Supreme Court suadncdly explained the rationale
of the legidative intent behind the procedure presaibed under section
154. The rationale was explained as to ensure that the officer incharge of
the police-station does not assune the authority to adjudicate or
determine the truthfulness or fasehood of the informeation received. It
was observed that if such a power was to be assumed as having been
conferred on the officer in charge of the police-station, then it would
tantamount to bestowing the power to dedde the guilt or innocence of an
accused person, which otherwise is within the exdusive domain of the
courts of law. The august Supreme Court in the said judgment
summarized the condusions in paragraph-27 and the same are
reproduced as follows.-

"The condusions that we draw from the above, rather
lengthy disaussion, on the subject of F.LR are as under:—
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no authority vested with an Oficer Incharge of a
Police Station or with anyone dse to refuse to
record an F.LR where the information conveyed,
disdosed the commission of a cognizable offence-

no authority vested with an Officer Incharge of a
Police Kation or with any one dse to had any
inquiry into the cormediness or otherwise of the
informmation which is corveyed to the SH.O. for
the purposes of recording of an FLR

any FLR registered after such an exerdse I.e.
agetermingtion of the truth or f@lsity of the
informmation corveyed to the SH.O would get hit
by the provisions of section 162, G.P.C

existerce of an F.LR. Is no condition precedent for
holding of an investigation nor is the same a
prerequisite for the arrest of a person concemed
with the cormmission of a cognizable offerce;

nor does the recording of an F.LR mean that the
SHOQO or a police officer aeputed by him was
obliged to investigate the case or to go through
the whole length of investigation of the case
merttioned therein or that any acaused person
rnominated therein must be arrested and firally
that,

the dheak against lodging of false F.LRs. was not
refusal to record such FLRs, but punishment of
such informants under 5182, PP.C etc which
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should be, if enforced, a fairly deterrent against
misuse of the provison of S. 154, G P.C”

11. It is obvious from the above that upon receiving an
information regarding an offence, the officer incharge of the police-station
has to determine at the first instance regarding the nature of the offence
i.e. whether it falls in the category of a cognizable or non-cognizable
offence . After such a determination has been made, it places a
mandatory obligation to stridly comply with the requirements of Section
154 or 155 of the Gr. P. C, as the case may be. Conducting an inquiry or
investigation prior to carrying out the mandatory obligations under Section
154 or 155 of the Gr. P. C is neither envisaged, nor is such a power
conferred under the scheme of the Cr. P. C. As a cordllary, an inquiry to
be conducted by any other authority is also neither provided, nor can the
incharge of the police-station refuse compliance with the procedure
presaibed under Section 154 of the Gr. P.C on such ground. In the instant
case, the respondent No.3 refused to fulfill the mandatory obligations
under Sedtion 154 of the . P. C on the ground that the Chairman of the
Capital Development Authority was to first conduct an inquiry. The same
ground also prevailed on the leamed Justie of the Peace. Such ground
was neither tenable nor in consonance with the scope of jurisddion

vested in the respondent No.3 or the leamed Justice of the Peace.

12. In the same judgment the august Supreme Court has also
referred to ancther audal aspedt i.e. the effet of the registration of a
First Information Report. In the case of the registration of a aiminal case,
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the apprehension or fear of being arrested even when a person is
innocent, is misconceived. This aspedt has also been dealt by the august
Supreme Court in paragraph-24 of the judgment. It would be pertirent to

reproduce the same as follows.-

13.

"It must, therefore, be kept in mind that mere registration of
an FLR aould bring no harm to a person against whomn it
had been recorded. No one, consequertly, need fear a false
FIR Ad if a police officer arrested a person in the absence
of the requisite materal justifying the same and only one
the pretext of suah a person baing merttioned in an F.ILR,

then such would be an abuse of power by him ard the
remedy for such a misuse of power would not be to permit
another abuse of law by allowing an unlamfl exerase of
allection of evidence to assess the veradty of allegations
levalled through the information conveyed to a S.H.O, before
recording of an FLR The remedy lies elsewhere.”

The soope of the powers and functions of the Justice of the

Peace under Section 22 of the Gr. P. C have also been examined, and the

prindples relating thereto were doquently eaborated by the august
Supreme Court in the case of Muhammad Bashir (supra). The same have
been summed up in paragraph-40 of the judgment and are reproduced as

follows.-

"Therefore, in our gpinion, the only jurisdiction which could
be exerased by an Ex-offido Justice of the Peace under
sedion 22A6) G.PC was to exanne whether the
information disdosed by the guliat dd or dd not
aorstitute a cognizable offence arnd if it did then to direct the
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aorcemed S.H.O. to record an FLR without going into the
veradty of the information in question, and no more.
fering ary other interpretation to the provisions in
question would be daing violence to the entire scheme of
the G. P. C which could not be permitted.”

14. It is evident from the above that the leamed Justice of the
Peace was only required to examine whether the information received
disdosed a cognizable offence or not. If the answer was in the affimmative,
then the only course left was to dired the concemed in charge of the
police-station to record the FLR The leamed Justice of the Peace,
instead of taking relevant matters into consideration, dismissed the
petition on the ground that the Chairman of the Capital Development
Authority was to condudt an inquiry regarding the affidavit filed on behalf
of the petitioner, which the latter alleges to be forged/fake. I am afraid
that in the light of the settled law this power was not vested in the
leamed Justice of the Peace.

15. The law eluddated by the august Supreme Court in the case
of Muhammad Bashir (supra) is by now firmly imbedded and reflected in
the precedent law. Reference in this regard may be made to Asa/ Jan
Khan v. The State through Additional Advocate General, Barnu and 8
others’[2012 P. G L. J. 17971, Hgi Rehmatullah and arnother v. The
Slate’[2012 P. Gr. L J. 288), Mst. Bhaitan v. The State and 3 otters’
[PLD 2005 Karachi 621], Muhammad Yousuf v. Inspector-General of
Police & 4 others’[PLD 1997 Lahore 135], Muharmmad Ameer Khan v.
Khisro Pervez and 2 others’[2012 P. Gr. L J. 981), Dr. Inayatullah Khilji
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and 9 others v. Ist Addltioral Distriat & Sessions Juage (East) at Karadhi
and 2 others’[2007 P. Cr. L J. 909], 'Ghulam Fareed v. Station House
icer, Police Station Sangi and another’ {2013 P. Gr. L. 1. 117].

16. The upshot of the above is that the impugned order dated
05-07-2012 has been passed without taking into consideration the settled
law. Consequently the impugned order is set aside. The petition under
Section 22-A of the Cr. P. C shall be deemed to be pending before the
respondent No.1. The respondent No.1, after affording an opportunity of
hearing to the parties, shall dedde the petition keeping in view the law
and prindples as disaussed above. The petition is, therefore, allowed and
the parties are left to bear their own costs.

(ATHAR MINALLAH)
JUDGE

Announced in open Court on

JUDGE
Approved for reporting.
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