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10.01 .2014 Mr. G.M Chaudhry, Advocate for Petitioner.

Petitioner invoked the Constitutional

Jurisdiction of this Court by way of filing instant

Writ Petition with the following prayer:-

"In uieut of tlrc aboue, it is respectfullg

praged that appropriate writs mag graciouslg be

issued to the following effect:-

a) Thnt requiing the Respondent lVo'S to shortt

under tahat authoitg of laut he is lalding h'e

office of th.e Secretary Law, Justice and Human

Rights Diuision.

b) That appointment of the Respondent /Vo'S as

Secretary Law, Justice and Human Rights

Duision uide Impugned Notification

No. 1 7/ 13/ 20 1 3-E-1, dated 2 1. 1 0.20 1 3 (Annex-

B) issued bg the Respondent No.2 be declared

as illegal, in uiolation of rules/instructions, etc',

and uoid ab initio and be set aside declaing the

resultont post of the Secretory Law, Justice and

Human Rights as uacant and directing for filling

up the said post in ttte prescibed manner

fotlouing due process of laut, niles and merit as

well as transParencg.

c) That it be further directed that the Respondent

No.S shall haue to refund all sums receiued in

terms of salary/remuneration, allowances and

other perks and piuileges forthwith.

d) That the Respondent No.2, 3 and 4 had misused

their discretion and power to cause financial

loss fo pubtic exchequer and to prouide undue
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gain to the Respondent No'S in terms of section

9 of the National Accountabilitg Ordinance' 7999

(Ordinance No.XWil of 1999) liable to necessary

legal action against them under the said

Ordinance as the Respondent No'2' 3 and 4 had

not performed- their duties in accordance with

lantt, rules and instructions' etc'' ttthile

recommending appointment of the Respondent

No.5 as required bg lata to do and misused their

authoitg and discretion in uiolation of law'

rules, meit and transParencA'

e) That a tlarough inEiry mag be ordered for

matafide conduct of the Respondent No'2'3 and

4 as well as otlrcr oJficers utorking under the

administratiue control of the Respondent No'2

uho ?wd participated in different stages of

recruitment process for tlrc post Secretary Law'

Justice and Human Rights Diuision bg an

impartiat law-enforcement agencA and

necessary disciplinary action mag be ordered

under the Gouernment Seruants (EJficiencg and

Dsciptine) Rules, 1973 as well as under the

prouisions of the National Accountabilitg

Ordinance, 1999 (Ordinance No'XWil of 1999)

for their acts of commission' omission'

malfeasance, nonfeasance or misfeasance in

addition to other urongs on the part of the

Respondents and such other officers for breach

of public tntst, misuse of their authoitg and

discretion and fauouitism due to ttthich

financial losses to the public exchequer ocatrred

in the form of salary/remuneration of illegallg

appointed Respondent No'S as well as misuse of

pouer.

fl Tlnt the Respondent No'i be restrained from

performance of official functions as Secretary

Law, Justice and Human Rights Diuision'

g) That the Respondent No'l to 4 maA be

restrained from taking anA aduerse action

against the Petitioner duing the pendencg of the

instant Wit Petition before this Honourable

Court.

Ang other fauourable retief mag also graciouslg be

granted to the Petitioner as maA be deemed iust and proper in

the facts and ciranmstances of the case' )2

2. And presented the facts as under:-
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That the Petitioner is a conscientious citizen of

Pakistan and is therefore duty-bound to bring all

illegalities committed by public functionaries

before this Honourable Court for their judicial

scrutiny under the Constitution, law, rules and

regulations, etc. so that there should be no

miscarriage of justice and due process of law in

making appointments for public offices under the

administrative control of the Federal Government

or in the public bodies or organizations through a

fair, transparent and open process on the basis of

merit, qualifications and eligibility under the Iaw

through a competitive process as a result of open

advertisements in the national press along with

other eligible persons or aspiring candidates. That

Respondent No.2 is responsible to advise the

Respondent No.1 in all matters regarding human

resources, recruitment, promotion and other

terms and conditions of service of the Civil Service

of Pakistan under the Civil Servants Act, t973

(Act No.LXX of 1973) and Rules, Regulations,

Instructions etc. made there under from time to

time. That Respondent No'2 has advertised the

post of Secretary, Law, Justice and Human Rights

Division as per advertisement which contains

different inconsistencies and defects and it is not

possible to make recommendation of a competent

and duly qualified person for the post of Secretary

Law, Justice and Human Rights Division in a

3
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transparent, competitive and merit basis in the

light of observations made by the Apex Court in

cases reported as 1996 SCMR 1349, PLD 2012 SC

132. That the Supreme Court of Pakistan has

evolved the principles for exercise of discretion

which are grossly violated while making

appointments of the Respondent Nos' 1 to 3

whereas Respondent No.4 has failed to perform

his official duties in accordance with law and the

Constitution as while making appointments, the

authorities ignored the merit as well as

provincial/Regional quotas as provided in serial

No.13-A (Page-6) of Chaptet 2 of the ESTACODE,

2OO7 which cannot be violated in any case' That

Respondent No.2 in its advertisement has

mentioned the educational qualification as "Bar-

at-Law ILL.M" whereas "Bar-at-Law" is not a

recognized academic qualification but only a title

which is conferred to a member of one of the Inns

of the Bar amongst four Inns in the city of

Lond.on, United Kingdom and is conferred after

graduation in the field of law i.e' after LL'B,

therefore, afl LL.B qualified person cannot be

equated with LL.M qualified. The HEC is the

concerned authority for determination of equality

of educational qualifications but there is nothing

available on the website of HEC to consider Bar-

at-Law at par with LL.M, therefore, Respondent

No.2 was bound to consult HEC before advertising

-4-
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such vague and non-determined educational

qualification. That the experience mentioned in

paragraph (c) is absolutely irrelevant as the

Secretary Law, Justice and Human Rights

Division should necessarily be a high professional

in the field of law due to his role in some

constitutional matters and a person having only

"administrative and management" experience

cannot be considered to be a suitable person

perhaps this is the reason that previously only

lawyers of professional standing or sitting/retired

Judges of the High Court/Supreme Court were

appointed against the post of Secretary Law,

Justice and Human Rights. That Respondent No'2

has created an ambiguity as well as confusion

while making the said advertisement to make

appointment of a favorite instead of merit, open

competition and with transparency which are

basic requirements of good governance while

misusing the discretionary powers. That according

to Finance Division's Office Memorandum

No.F.3(7)-R.4/98, dated 18.08.1998, the salary

and perquisite package MP-I is meant for

professionals from the private sector proposed to

be appointed on a contract against the position of

Chief Executive in the public sector and not any

functionary like the Federal Law Secretary which

is a BPS-22 position. That in the instant case the

composition of Selection Board for hiring of
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professionals in Management Position Scales i.e

MP-I, II & III as provided under Establishment

Division's Office Memorandum No' 1(77)/ 2OO2-E-

6, dated 11.04.2005 have been ignored' Moreover'

guidelines provided for Appointment on Contract

Basis, under Sr. No.133, ChaPter 2 of

ESTACODE, 7th Edition, page 206'208 for

appointments in BPS-20 and above have also

been violated, as the appointment of the

Respondent No.S is illegal, coram non judice and

uoid ab initio. Similarly, the appointment on

contract basis cannot be made for more than 02

years whereas appointment of Respondent No'3

has been made for a period of 03 years in violation

of above instructions. That there should be at

least a panel of 03 candidates for each

post/vacancy recommended by the Selection

Board as provided in the light of S1' No' 140 of the

Chapter 2 of ESTACODE, 7u" Edition, page 213-

215 (Annex-I) whereas in the case of selection of

Respondent No.5 only two candidates were

shortlisted and interviewed which is in violation of

rules and instructions, etc. and all that happened

due to tailor-made and mala fide advertisement'

That there is no other alternate, efficacious,

adequate and speedy remedy available to

Petitioner except to seek the indulgence of this

court by invoking extraordinary constitutional

jurisdiction of this Court for issuance of

appropriate writ.
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3. heardI have the Learned

Counsel/Petitioner in person and carefully

perused the relevant record.

4. The Petitioners have questioned the

appointment of Barrister Zafat Ullah Khan as

Secretary Law, Justice and Human Rights

Division primarily on the ground that the said

post had to be filled through promotion and not

otherwise, and for that matter, have solely relied

on Section 9 of the Civil Servants Act, L973.

However, Petitioners have neither denied the

eligibility or qualification of the said Respondent

to hold the said post nor has he denied the fact

that the impugned appointment has been made

by the Competent Authority, i.e. the Prime

Minister of Pakistan in a transparent manner

through due process.

5. When the Petitioner was confronted

with the proposition as to under what law and

rules he claimed that the said post was to be filled

only through promotion, he could not give any

satisfactory answer thereto. In addition to this, he

also admitted that no officer of BPS-21 in the

Ministry of Law and Justice has assailed the said

appointment on the grounds of promotion. It is,

therefore, evident that none is wronged by the

said appointment as had the said post be meant

for promotion, the persons in the line of

promotion would have undeniably challenged the

same
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6. Before rendering my findings on the issue,

it is important to understand the nature of relief

under Article lgg(lxbxii) of the Constitution,

traditionally and more popularly referred to as

writ of quo warranto which is reproduced herein

below

"(1) Subject to the Constitution, a

High Court may tf it is satisfted that
no other adequate remedy is provided
by law,---

(b) on the application of any person

make sn order-

(ii) requiring a Percon wlthin the
territorial iurisdiction of rhe Court
hotding or purPorting to hold a

public offt.ce to show undet what
authority of taw he claims to hold
that office",

As per Halsbury's Law of Inida-Vol 35

(Constititutional Law-II Lexis Nexis Butterworths

2OO7-p.!45) "TfLe quo waffanto proceeding

affords a judicial remedA by which anA person'

utho hotds an independent substantiue public

office ... is called upon to show bg what right he

holds the said office,.. ' so that his title to it mag

be dulg determined, and in case the finding is

that the holder of the office has no title, he uould

be ousted from that office bg judicial order' In

otlrcr words, tlrc procedure of quo warranto giues

the judiciary a ueapon to control the executiue

from making appointments to public office against

laut and to protect a citizen from being depriued of

public office to whichh.e has a right. These

proceedings also tend to protect the public from

usurpers of public office, who might be allowed to
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continue either uith the conniuance of t?Le

executiue or bA reason of its apathA". Justice

Mansoor Ali Shah in Sardar Muhammad Vs

Federation of Pakistan (PLD 2OL3 LHR 343)

stated that "th.e object of this constittttional

remedg is to protect the sanctitg of tlw "public

office" bg safeguarding against unlawful

ap p ointment s. Th.e constittttional obj e ctiu e

appears to be more institrttional. Acting as

gatekeepers, the constitutional courts protect the

sanctitg of a "public offie" and, as a result, shield

public instittttions from usurpers. TlLe

constihttional obligation is to ensure that persons

selected to man public instittttions are appointed

in accordance uith laut without the slightest taint

of improprietg. It is also a constitutional platform

for the "whistle-blou)ers" to come forutard in

public interest and raise t?eir concerrl about

wrongdoing within organizations. The result is

that instittttions/ organizations are more open

and accountable to their emplogees, shareholders

and the greater public in tlrcir actiuities".

However, said that, proceedings of quo warranto

are not issued as a matter of course. The Court

can and will enquire into the conduct and

motive of the Petitioner, However, no precise

rules can be laid down for the exercise of

discretion by the court in granting or refusing

the same and each aspect of the case is to be

considered. In the present case, appointment of

9
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Barrister Zafar Ullah Khan as Secretary Law,

Justice and Human Rights Division primarily on

the ground that the said post had to be filled

through promotion and not otherwise, without

claiming or stating superior right of any other

person on the ground that such promotion was

not warranted under the law has been agitated.

As stated earlier no person from the Ministry

has claimed the post either on the basis of

promotion or superiority nor have stated to be

aggrieved or discriminated against by the said

appointment because had the said post be

meant for promotion, the persons in the line of

promotion would have eventually challenged the

same. It is well settled law as per the numerous

dictums mandated by the superior courts that

the Petitioner must not himself be an aggrieved

party but he must at least show his bonafide

which in this case in lieu of the above the

Petitioner has been unable to prove to the Court.

Reliance in this regard can be placed on Al-Jehad

Trust v. Federation of Pakistan PLD 1996 SC 324;

Pakistan Tehrik-e-Inqilab v. Election Commission of

Pakistan and 2 others 1997 MLD i167; Arun Kumarv.

Union of India and others AIR 1982 Raiasthan 67; The

Tariq Transport Company v. The Sargodha Bhera Bus

Service PLD 1958 SC 437; Dr. Kamal Hussain v, M. Sirai

ul Islam PLD 1959 SC 42; Islamic Republic of Pakistan

v. Muhammad Saeed PLD 1961 SC 192; Government of

Sindh v. Hssina 1979 SCR 17; Jan Muhammad und

others v. Government of N.-W.F,P. 1993 CLC 1067; Pir

Sabir Shah v. Federation of Pakistan and
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others PLD 1994 SC 738; Zafar Ali Shah v. Federal

Government of Pakistan 1994 CLC 5; Ali Raza Asad

Abidi v. Justice Muhammad llyas 1995 MLD 2022; Dr.

Azim-ur-Rehman Khan Meo v. Government of Sindh

2004 SCMR 1299; M.Liaqat Munir Rao v. Shams-ud-Din

2004 PLC (C.5.) SC 1328; Syed Amjad Ali v. Ch. Amtr

Afzal and others 2006 SC (AJ&K) 69; Ghulam Ali Shah

v. Election Commission of Pakistan 2008 CLC 738; Sindh

High Court Bar Association v. Federation of Pakistan

PLD 2009 SC 879; Dr, Azim ur Rehman Khan Meo v.

Government of Sindh and another 2004 SCMR 1299 and

Federation of Pakistan and others v. Mian Muhammad

Nawaz Sharif and others PLD 2009 SC 644 ref,

7. The post of the Secretary Law & Justice is

admittedly a civil post in connection with the

affairs of Federation within the meanings of

Section 2(1) (b) of the Civil Servants Act, L973. A

careful perusal of the law on the subject would

show that appointments in the civil service are

made in three manners i.e. direct recruitment

promotion & transfer. Under Section 5 of the

Civil Servants Act, 1973, which reads as follows:

SECTION 5 OF THE CIVIL SERVANTS
ACT.1973

Appointment- Appointments to an All-Pakistan
Service or to a civil service ofthe Federation or to
a civil post in connection with the affairs of the
Federation, including any civil post connectedwith
defence, shall be made in the prescribed manner by
the President or by q person authorized by the
President in that behalf.

8. It has been provided in the aforesaid

section that appointment to a civil post
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has to be made on the prescribed manner

by the President or by a person authorized

by the President in that behalf. The said

prescribed manner has been provided

under the Civil Servants (Appointment,

Promotion & Transfer) Rules, 1973, the

rules made by the Ministries and Divisions

concerned as well as the instructions

contained under ESTACODE.

9. In case of promotion and transfer,

Section 9 & 10 of the Civil Servants Act,

1973 read with Rule No. 7 to 9 of the Civil

Servants (Appointment, Promotion &

Transfer) Rules, 1973 read with Promotion

& Transfer Policy are relevant. It is

nowhere mention under the said Sections

and Rules that a post of BS-22 cannot be

filled by direct recruitment. For the sake of

convenience are reproduced herein below

SECTION 9 & 10 OF THE CIVI
SERVANTS ACT.1973

Section 9. Promotion - (1) A civil servant
possessing such minimum qualifications as may

be prescribed shall be eligiblefor promotion to
a higher post for the time being reserved under
the rules for departmental promotion in the

service or cadre to which he belongs:

"Provided that the posts of-

(a) Additional Secretary and Senior Joint
Secretary may, in the public interest, be filled by
promotionfrorn amongst fficers of regularly
constituted Occupational Groups and services
holding, on regu.lar basis, posts in Basic Pay
Scale 20; and

(b) Secretary may, in the pubic interest, be filled
by promotionfrom amongst fficers of regularly
constituted Occupational Groups and services

holding, on regular basis, posts in Basic Pay
Scale 2 I , in such manner and subject to such

conditions ds may be prescribed."
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(2) A post referred to in sub-section (l) may
either be a selection post or a non-selection
post to which promotions shall be made qs may
be prescribed-
(a) in the case ofa selection post, on the basis
of selection on merit; and
(b) in the case ofa non-selection post,on the
b as is of s enior ity- cum-Jitnes s.

(j) Promotion to posts in basic pay scales2l
and 2l and equivalent shall be made on the
recommendations of a Selection Board which
shall be headed by the Chairman, Federal
Public Service Commission.

10. Posting and transfer.- Every civil servant
shall be liable to serve anlnthere within or
outside Pakistan, in any equivalent or higher
post under the Federal Government, or qny

Provinciql Government, or local authority, or a
corporation or body set up or established by
any such Government; Provided that nothing
contained in this section shall apply to a civil
servqnt recruited specifically to sertte in a
particular areq or region:

Providedfurther that, where a civil servant is
required to serve in a post outside his service or
cadre, his terms qnd conditions ofservice as to
his pay shall not be less favorable than those to
which he would have been entitled if he had not
been so required to serve

RULES 7 TO 10 OF THE CIVL
SERVANTS' (APPOINTMENT.

PROMOTION AND TRANSFER) RULES.
1973

7. Promotion and transfers to posts
in [basic pay scales 2 to ]8 and equivalentl
shall be mqde on the recommendation of the

appropriate Departmental Promotion
Committee and promotions and transfers to
posts in [basic pay scales l9 to 21 and
equivalentJ shall be made on the
recommendations of the Central Selection
Board:

8. Only such persons as possess the
qualification qnd meet the conditions laid down

for the purpose of promotion or transfer to a
post shall he considered by the Departmental
Promotion Committee or the Central Selection
Board, as the case may be.

8-A. No promotion on regular basis
shqll be made [to posts in basic pay scales l8 to
2l and equivalentJ unless the fficer concerned
has completed such minimum lenglh of service

as may be specifiedfrom time to time.
8-8.- (l) lhhere, the appointing

authority considers it to be in the public interest
to fill a post reserved under the rules for
departmentol promotion and the most senior
civil servant belonging to the cadre or service
concerned who ri otherwise eligible for
promotion does not possess the specified length
of serttice the authority may appoint him to that
post on acting charge basis.

(2) So long as q civil servant holds

the acting charge appointment, a civil servant
junior to him shall not be consideredfor
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regular promotion but may be appointed on
acting charge basis to a higher post.

(3) In the cqse of a post in [basic
pay scales 17 to 22 and equivalentJ reserved
under the rules to be filled by initial
appointment, where the appointing authority is
satisfied that no suitable fficer [drowing pay in
the bqsic pay scalel in which the post exists is
ovailable in thqt cqtegory to fill the post, and it
is expedient to fill the post, it may appoint to
that post on acting charge basis the most
"senior fficer otherwise eligible for promotion
m the organization, cqdre or service, as the
cqse mqy be, in excess of the promotion quota.

(4) Acting charge appointment shall
be made against posts which are likely to fall
vacant for a period of six months or more.

Against vacancies occurring for less than six
months, current charge appointment may be

made according to the orders issued from time
to time.

(5) Appointment on acting charge
bqsis shall be mqde on the recommendations of
the Departmental Promotion Committee or the
Central Selection Board, as the case may be,

sqve in the case of [post in basic pay scale 22
and equivalent.

(6) Acting chorge appointment shall
not amount to appointment by promotion on
regular basis for qny purpose including
seniority.

(7) Acting charge appointment shall
not confer any vested right for regular
promotion to the post held on acting charge
basis.

9. Appointments by transfer shall
be made from amongst the persons holding
appointment on a regular bqsis in [post in the
same basic pay scale or equivalent to or
identical withl the post to be filled.

10. Initial appointment to the All-
Pakistan Services, the Civil Services of the
Federation and posts in connection with the
affairs those which, under the Federal Public
Service Commission (Functions) Rules, 1978,

do not tqll within the purview of the

Commission, shall be mqde on the basis of tests

and exqminations to be conducted by the

CommissionJ.

10. For direct recruitment, Section 5 of

the Civil Servants Act, 1973 read with

Rule Nos. 10 onward are relevant.

However, for direct appointment on

contract basis, instructions have been

provided under ESTACODE which is also

a prescribed manner within the meanings

of aforesaid Section 5. In the case in the

hand, the said appointment has

admittedly been made on contract basis

for a specific period by adopting a
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manner where against no

candidate whatsoever has raised any

objections thereto.

1 1. It goes without saying that the

post of Secretary Law & Justice is required

to be held by a person having professional

career and qualification in legal discipline.

That is why; the same has time and again

been filled by Honourable Judges of High

Courts as well as from the respected and

esteemed individuals from the legal

fraternity. There is no denial of the fact

that a number of lawyers have already

remained posted against the impugned

post as it is the need of the job description

and requirement. In case the post is

assumingly be allowed to be filed amongst

the persons holding the positions of BS-21

irrespective of their qualifications of law,

the same would not justify the

descriptions and requisites attached with

the said post.

12. Moreover, reliance of the Petitioner on

Section 9 of the Civil Servants Act, 1973 is

totally misconceived as the eligibility

criteria given thereunder is only relevant

when the post of BS-22 is filled through

promotion. The said section is not

attracted in the case of direct recruitment.

As mentioned hereinabove there is no
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prohibition to fill up the said post through

direct recruitment on contract basis.

Under Article 4 of the Constitution of

Islamic Republic of Pakistan, 1973, no one

can be prevented to do an act which is not

prohibited under any law. Moreover, it is

also significant to note that after Judicial

Policy, the said post can only be lilled

through direct recruitment from amongst

professional lawyers as has been done in

the instant case.

13. As for the Petitioners

disputation regarding the prescribed

criteria for the impugned post, relating to

education, judicialllegal experience or

skills of "administratiue and management

is concerned there is no apparent

illegality, unconstitutionality,

unreasonableness, prejudice or

discrimination in the same warranting

interference through exercise of extra

ordinary jurisdiction of this Court as the

same is a policy, strategic and guiding

principle of the Ministry not in the domain

of the Courts to venture into.

t4. In Muhammad Shafique Raja

v. Government of Punjab and others 1991

CLC 6L7, the Lahore High Court observed

that oa writ of quo warranto should be

encouraged in order to keep a clrcck on

exeqttiue authorities. It stated that if a
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petition is filed seeking a writ of Eto

warranto in connection with a public oJfice,

that the utrit would (unless withleld at t?e

court's discretion) be issued if tlw court is

satisfied that anA one or more of the

following elements are, missing, ,namely

that (a) the respondent holds the public

office bg order or decision of an authoitg

competent to so appoint him; (b) le utas

appointed in the prescribed manner (and if

the appointment is at the discretion of tlrc

appointing authoritg, that discretion wds

lawfullg exercised); and (c) he could haue

been appointed to the office (e.9., that he

had tlrc requisite qualifications and was

not othentise disqualifiedl'. In the instant

case, it is evident that the said

appointment was made through the

Competent Authority in a transparent

manner with due regard to the prescribed

procedure as well adoption of a

competitive process. Further, Respondent

No.S, namely Barrister Zafar Ullah Khan,

had the requisite qualifications prescribed

by the Respondents for the post and was

not otherwise disqualified from the

appointment hence no illegality, injustice,

unlawfulness, discrimination, prejudice or

wrong has been committed with his

appointment.
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15. For the foregoing reasons I

find that Petitioner has failed to make out

a case for issuance of quo warranto

against the Respondent No 5, and is

dismissed accordingly.

( AZIZ DDTQUT)
JUDGE

Approved for Reporting.
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