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Riqz Ahmod Khon J: - This judgment is directed to dispose of

above titled writ petition as well as writ petition No. 1oz1tzo1g,

as common questions of taw and facts are involved in these writ

petitions.

2. Brief facts of the case are that there are 63 posts of trade

officers in foreign countries with whom pakistan has commerce

and trade relations as well as those countries with whom

relations in respect of commerce and trade are to be developed.

For posting the officers abroad, the Ministry of commerce

decided to select officers through competitive examination and

interview. These competitive examinations were to be held

through Lahore University of Management sciences (LUMS)

and the process of competitive examination started in the year

2005. on 5th of september 2012, the Ministry of commerce
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through advertisement published in the newspaper announced

the selection of trade officers position in pakistan missions

abroad. written examination was held through LUMS. 276

candidates appeared in the written examination and out of them

206 were declared as successful. These officers were cailed for

interview. The respondents in ail the cases were serected for

posting abroad, whereas the petitioners were ignored. The

petitioners having no other alternate remedy, filed the present

petitions with the prayer that the process of selection be

declared as illegal and unlawful and posting abroad of all

private respondents be dectared as illegal. tt was further prayed

that a direction be issued to the Ministry of commerce to

reselect officers in Grade 19, 19 and 20 for position as Trade

Officers in Pakistani Missions Abroad.

3. Learned counsel for the petitioners submitted that the

Government in the recent examinations adopted a strange

formula for selection of rrade officers. The said formula was to

the following effect:-

According to learned counsel for the petitioners ,7oo/o weightage

was left for interview for the only reason that the Government

wanted to select officers on the basis of pick and choose by

ignoring the actual merit. The process of setection was based

on nepotism and favourtism. tn most of the cases, the officers

The score of candidates thefor mco petitive
exam hnations eld UL MS T skills

20o/o

Performance Evaluation 10o/o
lnterview

70o/o
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were not even qualified for test, but in interview were given

maximum marks in order to enable them to get posting abroad.

It was because of this that the result of candidates was never

declareC and even LUMS was asked to keep the result secret.

Learned counsel submitted that it is the right of each and every

participant in the examination to know about the result and the

respondents had no right to keep the same secret. The

allocation of 70o/o weightage to the interview was thus illegal. lt

was further submitted that the candidates could not be left to

the subjective assessment of the officers conducting interview

or the Federal Government rather there should be an objective

criteria for the assessment of candidates and the marks must

be awarded in a transparent manner. Even in the present case,

it is not known as to how the marks were awarded in interview.

Learned counsel submitted that there was lack of transparency

and fairness and this policy adopted by the Government was

illegal and liable to be set aside.

4. On the other hand, Deputy Attorney General assisted by

learned counsel for the respondents submitted that the policy

adopted by the Government was approved by the Prime

Minister on 01-06-2012. Earlier written test was only eligibility

test and 100o/o weightage was given to interview by SSB and for

the first time written test is given weightage alongwith

performance evaluation reports. The flnal assessment is based

on giving 20o/o weightage to written test by LUMS, 10o/o to

+de
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performance evaluation reports and remaining TOo/o to the

following seven attributes:-

i)
ii)
iii)
iv)
v)
vi)
vii)

lnterpersonal Skills
Communication Skills
Market lntelligence and Research
lT skills
Brand Advocacy
Conflict Resolution
Management Skills

on the basis of above said criteria, the officers are setected. lt

was further submitted that the petitioners have not come to the

court with clean hands. The competitive examination was held

on the basis of Government poticy and policy cannot be

challenged through writ petition. ln addition to that the policy is

always given by the Government and the court cannot

substitute the Policy given by the Government. lt was also

submitted that the transfer and posting falls within the terms and

conditions of service and the petitioners being civil servants had

alternate remedy to approach F.s.T. since there is a bar under

Article 212(2) of the constitution of lslamic Republic of

Pakistan, therefore, no writ can be issued.

5. lt was submitted that petitioners ctaim is self-

contradictory, because if they had been selected, they would

have had no objection to the policy, but since they could not be

selected, so they raised objection regarding policy and now they

want that the policy should be changed. tt was further added

that some'of the petitioners have been setected, but they filed

the writ petition and chailenged the policy simply because they



Pls

want posting at the place of their choice, which is neither a right

nor can be considered as justified. ln addition to that, ail the

petitioners had participated in the exam as well as interview, so

they are estopped to invoke the constitutional jurisdiction of this

Court.

6. Mr Abdul Aziz Uqaili, respondent in W.p. No.1213

appeared in person and adopted the arguments of learned

counsel for respondents, however, added that he himsetf

belonged to District Management Group and had a wonderful

academic record, he was not invotved in any malpractice and

got the position on merit. He had packed up everything for

sydney, but because of writ petition, had to stay back in

Pakistan.

7. Ms Azra Jamali appeared in person. she submitted that

she belonged to secretariat Group and was posted at Montreat.

she also adopted the arguments of learned counsel for

respondents.

8. Learned counsel for the petitioners raised the objection

that result was not disclosed, therefore, the respondents were

directed to produce the resutt in the court. Accordingly, the

result was produced and copy of the same was provided to the

petitioners. Learned counser for the petitioners after going

through the result raised some technical objections that each

page of the result was not signed by a[ the members; in some

cases, full marks were given to select persons and the object
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was to increase their marks in order to bring them at par with

those who had obtained marks on merit.

9. I have heard learned counsel for the parties and have

also perused the record.

10. The first question which requires consideration is that

whether posting abroad is a right or not? Ordinarily, the transfer

and posting cannot be claimed as a matter of right. A civil

servant being aggrieved of his transfer can agitate his question

of transfer before the competent forum, however, the authority

to transfer lies with the competent authority and a civit servant

cannot claim transfer or posting as a matter of right. The

situation in the present case however, is different. The officials

in the present case were required to qualify test and interview

for posting abroad. As such, fitness for posting abroad was to

be determined through test and interview, therefore, in the

present case, posting abroad is to be considered as a right. Any

eligible officer if qualifies the required test and interview and

gets a position on merit, he would become entitted, to be posted

abroad. However, it is to be kept in view that appointment at a

particular place, is not a matter of right. Only the Government

can determine as to which officer is suitable for which place.

The government for that matter has to keep in view the

conditions, requirements, and importance of the post and on the

other hand, suitability a nd competence of the officers to be

posted on the said post. The Court cannot step into the shoes
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of the Government and oeteirliiiine suitability and competence of

an officer for a particular post. As such, the officials who

qualified the test and interview, got the right to be posted

abroad, but had no right to be posted against a particular post

at a particular place. ln this respect, I have sought guidance

from 1994 PLC (c.s) 643, 1991 pLC (c.s) 374 and 1999 pLC

(c.s.) 201.

11. The next question is regarding policy for posting officers

abroad. contention of the petitioners is that though apparenfly

the Government adopted a policy regarding posting officers

abroad, yet the fact is that the policy is based on malice,

nepotism and favourtism. lt is an established principle of taw

that the court has the power to interpret the taw, but has no

jurisdiction to take the role of policy maker. Reference in this

respect may be made to 2006 scMR 14zr and pLD 2006 sc
697

12. The government has every right to introduce its policy

and the court cannot substitute the policy decision with its own

opinion. The policy can be questioned at the touchstone of

provisions of constitution and if it is found that the policy itself is

violative of any article of the constitution or law, the same can

be struck down. Even in that case, the court would not give its

own policy by substituting the .one introduced by the

Government.
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13. In the present case, only contention of the petitioner is

that since 70o/o weightage is given to the interview, therefore,

the officials are left at the mercy of the officers conducting

interview. lt has further been submitted that since the interview

is based on the subjective assessment of the persons

conducting interview, therefore, discretion is usually used in an

arbitrary manner.

14. There is no doubt that discretion must not be used in

arbitrary manner. lt is also correct that in interview, there is

usually the subjective assessment, made by the officers

conducting the interview, but now it is welt setfled that the

subjective assessment must be based on some objective

criteria, so that the element of arbitrariness and uncontrolled

discretion is avoided. ln the judgment reported as "200J scMR

291" the Hon'ble supreme court of pakistan held that "rhe

appointment is a trust in the hands of pubtic authorities and it is

their legal and moral duty to discharge their functions as trustee

with complete transparency as per requirement of law, so that

no person who is etigible to, hold suchposf is excluded from the

process of selection and is deprived of his ngfi of appointment

in seruice."

15. ln the present case, the marks in interview were given

on the basts of following 7 attributes:-

i) lnterpersonal Skills
ii) Communication Skills
iii) Market lntelligence and Research
iv) lT skills
v) Brand Advocacy
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vi) Conflict Resotution
vii) Management Skills

The result produced before the court shows that the marks

were given on the basis of these attributes. contention of

learned counsel for the petitioners in this respect is that marks

are given'with malafide intention and in order to bring the

officers, who had obtained lesser marks, at par with those who

had obtained higher marks in the written test. This contention

cannot be accepted as the same is based on the personal

assessment of the learned counsel. somebody has to be given

the authority to conduct interview and award marks.

16. The authority cannot be substituted by the court as long

as assessment made by the officer conducting interview is not

against the policy or rules. tn the present case, officers

conducting the interview made the assessment according to the

objective criteria given in the poricy, so the same cannot be

questioned. lt was the exclusive prerogative of the officers

conducting interview to assess the candidates and award

marks. ln addition to that, the officers conducting interview

belonged .to different ministries and on the basis of

presumptions, it cannot be said that all of them were invotved in

malpractice.

17. lt was also contended that the petitions are not

maintainable due to bar provided by Article 212 of the

constitution. This contention is not correct for the reason that

the petitioners had prayed for posting abroad on the basis of
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policy, which does not form terms and conditions of service.

since the writ petitions were not for the implementation of terms

and conditions, therefore, the bar provided under Article 212 of

the constitution had no apprication in the present case. The writ

petitions on that score were maintainable.

18. The petitioners however had themselves, appeared in the

written test and also in the interview, so after appearing in the

interview, they had no right to chaltenge the same before the

court. By their own conduct they were estopped, to chailenge

the process in which they had themserves participated.

19. lt has also been submitted that the result was not made

public, which shows that there was malice on the part of

respondents. since the resutt has already been declared and

the same has arready been provided to the petitioners,

therefore, ihe objection is no more relevant.

20. ln the above said circumstances, the writ petitions are

devoid of merits and are accordingly, dismissed.

(RrAZ
Judge
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