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SHAUKAT AZIZ SIDDIQUI; FPetitioners through their respective writ petitions

invoked the constitutional jurisdiction of this Court challenging the proposed

lockdown of Islamabad Capital Territory by the Pakistan Tehreek-e-Insaf, divulged

through several staterents of Respondent No.4 whetein an intent/motivewas
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expressed to lockdown and paralyze life in the Islamabad Capital Ternitory and
obstruct the functioning of the Federal Government (hereinafter referred to as “the
Lockdown”).

2. A general theme across all the writ petitions was that the Lockdown
would result in the public of Islamabad in particular being held hostage to the whims
and desires of a political party notwithstanding the merits/derrerits of such political
measures. 'The challenge was based on the 1mpact,the Lockdown would have on the
fundamental rights of the public at large, including Petitioners, enshrined in the
Constitution of the Islamic Republic of Pakistan including zuzer dli

" Article 9 - The right to life, which encompasses nwore than mere
raortal existence and has been beld to includk the freedbom to enyoy the
anernities of life;

" Artide H -l rnght to dgmity induding probibiting the
encroadhment of any person's fundanental rights by a unilateral
decision or desire of another;

" Article 15 - Freedon of muovement nhich ostensibly nould be
compronised in the event of a 1 ockdomny

" Article 18 - The right o engage in lanful trade, business or

profession which too would be adversely affected upon the 1 ockdomn of
a city and the blockage of main arteries of the road network of a city
leadtng to inmgportant governmental establishments;

" Artcle 25A -1e right to education as yet again dwe a I ockdonn
of a aity, it will becornze inereasingly difficnlt for sohools to remaain open;
and

" Ardcle 26 -Non-chserinanation in respect of access to public places.

3. Petitioners pleaded that the aforementioned constitutionally guaranteed
rights would be stalled and trampled if Respondent No.4 was permitted to proceed
with the Lockdown. As such, it was prayed that Respondent No.4 may be stopped in
his tracks by ensuring that the protests were carried out at a designated place so that
normalcy remainedin rest of Islamabad. It was further submitted that a blatant threat
was made toan elected Government that it will not be allowed to function, instead,

will be paralysed bordered on the profane in the presence of a constitutional scherre.
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4. In response to this Court’s preliminary order dated 26* October, 2016,
the Spectal Secretary (Ministry of Interior), Chief Commissioner andDeputy
Commissioner (Islamabad Capital Territory) and Inspector General of Police
appeared before this Court stating that all efforts shall be made to ensure the smooth
running of life in Islamabad and no fundamental rights of any citizen residing in
Islamabad/Rawalpindi and/or outskirts thereof may be infringed because of the
Lockdown. It was also submitted that pursuant to an earlier order of this Court dated
06.11.2015 passed in Writ Petiion No.3727/2014 (Syed Nadeem Mansoor Vs.
Federation of Pakistan & others), a place adjacent to the Islamabad Expressway with
the name of “Democracy Park & Speech Cormer” had already been notified for lawtul
protests, etc.

5. Conversely, 1t was contended by the learned counsel for Respondent
No.4 that the right to assemble and protest was within the parameters of the
Constitution and, in fact, cognizance should be taken of the measures resorted to by
the Government in zer alia blocking entry points to Islamabad by placing
barticades/containers. The latter argument being based on the premise that the right
under Article 16 of the Constitution imposes a positive obligation on public
authorities to secure the effective enjoyment of this right.

0. Some of Respondent No.4’s statements were a part of the Court record
by virtue of newspaper clippings having been appended to the writ petitions whereas
other contents of speeches were placed on the record by the Pakistan Hlectronic
Media Regulatory Authority pursuant to this Court’s order dated 27 October, 2016
requiring for the needful to be done. Accordingly, during the course of proceedings,
recording of speeches of Respondent No.4 were played in this Court in presence of
his learned counsel and relevant extracts of some of the speeches are reproduced

verbatim for the purposes of context:
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7. Neither the Petitioners have argued nor is it their contention that
Respondent No.4 should not exercise his constitutional rights and be restrained from
holding protests against the incumbent government, however, within the parameters
of the law and the Constitution. The standpoint, hence, 1s narrowed to the following
questions:

a)  whether an individnal or a political party’s right to assenble and
protest, supersed the constitutionally gnaranteed fundawmental rights of
other atizens of the state and, in particular, the resicents of
Islarmabad and adjoining areas?

b)  whether any action whose stated olyect is to halt the functioning of an
elected government — an offence on its oum — be deenred to be the
exervise of a demoeratic and fundamental right?

o) wbether a protest for which a designated place nas dly earmarked by
the local adnanistration be alloned to transcend into a 1 ockdonn of
the city with the stated aimz and aspiration to paralyze the functioning
of the government?

8. Since the entire superstructure of the Lockdown revolved around Article

16 of the Constitution, therefore, it is pertinent that the same be reproduced herein

for context:

“l6. Freedom of assembly.-Fuery citizen shall have the right to assenible
peacefully and without amss, subject to any reasomb]e restrictions

imposed by law in the interest of public or
[Enmphasis added)]

Besides Article 16 of the Constitution, Article 21 of the International
Covenant on Givil and Political Rightsrecognizes the right of
peaceful assembly in the following terms:

“Uhe right of peaceful assenibly shall be recognized. No_restrictions may be
Placed on the exerdse of this right other than those imposed in

conformity with the law and which are necessaty in a dermocratic

society in the interests of national security or public safety, public
order, the protection of public health or morals or the protection of
the rights and freedonss of others.”

[Emphasis added)]
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0. A similar provision is alsocontained in Article 12 of theCharter of
Fundamental rights of the European Union which reads as under:

“U.  Everyone has the right to freedom of peacefurl assenibly and 1o freedom: of
association at all levels, in particular in political, trade umion and civic miatters, which
implies the 1ight of everyone to form and to join trade mmions for the protection of bis
or her mterests...”

In addition to the above, the right of assembly is recogrised in the

following terms in the United States:

“Article 15 - American convention on hurman nights:

e right of peacefirl assenbly, nithout arms, s recognized. INo restrictions may
be placed on the exerdse of this right other than those imposed in
conformity with the Iaw and necessary in a democratic society in
the interest of national securtity, public safety or public order, or to
protect public health or morals or the rights or fieedoms of
others.”

[Emmphasis aded]
10. There i1s no cavil to the proposition that mnternational and Furopean
conventions and Article 16 of the Constitution alike providethe right to assemble,
however, subject to reasonable restrictions. It is ironic that those championing the
cause of democratic rights and the Constitution tend to read it in 1solation only to the
extent of what supports their point of view and conveniently ignore the rest.It can be
logically deduced that rights have to be regulated to ensure their consonant existence
with other such rights as given in the Constitution and/or are necessary for smooth
functioning of the state. Admuttedly, the right to assemble and demonstration has
been judicially acknowledged, recently by the honourable Iahore High Court in the
judgment reported as 2004 CLC 1558 Gobar Nz Sindbu vs. Province of Punyjab &
others) whetein it was held that:

“23. In view of the discussion maade above, ne hold as under:
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11.

)

Peaceful protests and taking ont processions, without carying ams, by

the disgruntled to voice their grievances are inberent in democra).

Unreasonable - restrictions  inposed by the Government  such  as
Dlocking all roads, routes, highnays, nuotorways by putting up barriers
and placing containers are tantamomnt o denying, curtailing and
abridging the fundamental rights enshrined in Articles 15 and 16 of
the Islanic Republic of Pakistan, 1973. 1he nholesale blockades on
roads,  highways, nwotorsays  are wmarranted,  unlaynl - and
unconstitmtiona.

Locking down a whole province and/or restricting the

movements of the Dublzc at large, bordering on their
confinement is contra_gz to _the Constitutional

guarantee contained in Article 15, besides being

offensive to Article 9 of the Constitution, guaranteeing
that “no person shall be deprived of life or iberty save
in accordance with law”>”’

[Enmphasis added)]

Judicial dicta in Pakistan generally emphasises on the need for regulation

of the right to assembly. Such a view has been expounded by various judicial fora

from across the globe who, whilst recognizing the right to protest in a democracy,

have attached equal significance to such protests being within the contours of the law

to ensure that the public does not suffer. The field cannot be left open to a group of

protestors, especially in the prevalent security environment, to do as they may please

sans any legal restricion. At this stage reference to the following case law on the

subject would be appropriate:

e In the case of Wattan Party & others Vs. Federation of Pakistan
& others reported as PLID 2012 SC 292, the honourable Supreme
Court of Pakistan held that:

‘Security of person is one of the mwst important fundamental rights. It is

wmextricabily linked with the secumity of the State. If an nhen a person

Perfornang functions in connection with the affairs of the Federation act in a
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manner which ingperils the very exdstence of the State a writ of probibition nor
any other appropriate written, according to the circunstances of the case coulel
be issued against hin. A petition filed by a citizen asking for the issnance of
an appropriate wit cannot be declined simply becanse bis fundeamental 1ight
has not yet been infringed. A narrow and pecantic interpretation may lend
support to the argument that security of person is not ingperiiled or infringed by
a nere threat to the secunity of the State, but actually it is otherise. Security
of person in the absence of a strong, secure and stable State nould be

inconceivable. 1t would be as inmaginary as drinfing nater from a nirage.

Therefore, fundamental right of person nould stand infringed the nioment
sonzething tending to inmpenil the security of State is dore...

Consent to connivance at or complucity in the infringement of security of person
maay not be so criniinal, as an act, an onaission or an atitude evincing the
aforesaid attributes in the infringement of secmrity of State. It is rather
pedantic, perverse and preposterous to detach or disassociate security, solidarity

and soveresgnty of the State from: fundmental rights.... Seeurity of the State is
like a ship. On cannot have a safe and snwoth sailing into the ship by

pernitting others to drive a hole into that....”

o In the case of DG Kban Coment Company 11d vs. Federation of

Pakistan & others teported as PLD 2013 Lahore 693, the
honourable I ahore High Court held:

“17. Fundemental rights and their protection is essential to a muodern
denocrac). "Lake hupan rights ont of democracy, and demooracy has lost its
soul ...Honever, even in a demooracy fundamental rights have linatations, this
15 becanse “in a democratic society, a Inmman right may be limited to

ensure the very existence of the state; to ensure its continued
existence as a democracy; to ensure public health; to ensure
public educationy: as nell as other national canses. ..
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19.  “Laws could restrict hiuman rights, but only in order to

make conflicting rights uble or to protect the rights of
other persons or important conymuuty interests. . .”
[Enmphasis added)]

'The Indian Supreme Court in its verdict reported as (2012) 5 SCC
1Rardlila Maican Incicent, In Re) held that the freedom of speech,
right to assemble and demonstrate by holding dhamas and
peaceful agitations are the basic features of democratic system
The Indian Supreme Court, however, proceeded to observe that it
is the abundant duty of the State to aid the exercise of the right to
freedom of speech as understood in its comprehensive sense and
not to throttle or frustrate exercise of such rights by exercising its
executive or legislative powers and passing orders or taking action
in that direction in the name of reasonable restrictions. The

preventive steps should be founded on actual and prominent
threat endangering public order and tranquillity, as it may disturb
the social order.

In the case of Ramua NMuthuramalingam vs. The Deputy Superintendent
Of Mannargud, "Lirmvarnr District ete., the Madras High Court held as
under:

1t may be mentioned here that Antude 19(1)(a) of the Constitution,
nhich guarantees to all citizens the right to freedom: of speech and expression is
subject to Artucle 19(2), which states: Nothing in sub-clause (a) of dlanse (1)
shall affect the operation of any existing law; or prevent the State from
making any lay, msofar as such ke imgposes reasonable restrictions on the
exervise of the right conferved by the said sub-clause in the interests of the
sovereggnty and integrity of India, the security of the State, friendly relations
mith Foreggn States, public order, decency or mworality or in relation o
contenpt of count, defanation or incitenment to an gffence. Siilarty, the right
wnder Article 19(1)(0) to assenible peaceably and without ams is sulyect to
Aprticle 19(3) of the Constitution, #which reads as follons:


https://indiankanoon.org/doc/1378441/
https://indiankanoon.org/doc/493243/
https://indiankanoon.org/doc/1248826/
https://indiankanoon.org/doc/1723400/
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Nothing in sub-clanse (b) of the said dause shall affect the gperation of any
existing lay insofar as it imposes, or prevent the State from making any lay
wposing, in the mterests of the sovereignty and integrity of Indha or public
order, reasonable restrictions on the exervise of the right conferved by the said
sub-clanse. Thus, both the rights of freedonm of speech and expression and the
1ight to assenible peaceably are sulyect to reasonable restrictions from the point
of view of pulblic order, security of State, ete., and they are not absolute rights.
e expression public order nas added in Artice 19(2) by the Constitution
(Farst Amenchpent) Ast, 1951, in order to mueet the situation arising from
the Supresme Court decision in RomeshLhappar V5. State of Madvas (AIR
1950 SC 124). After this armenchrent reasonable restrictions from: the point
of view of public order can be placed on the right to freedom of speech and
expression and to assenible peaceably. "Ie term public order is synonymious
with the public peace, safety and tranguility, vide Superintendent, Central
Prison, Fategagh 175, Ram Manobar (AIR 1960 SC 633), Madbu
Linmye V5. Sub Divisional Magistrate, Monghyr (AIR 1971 SC 2486),
ete, It is thus evident that the right to freedom of speech and exipression and to
assenible peaceably without ars is sulbject to reasonable restrictions from: the
point of view of Public Order.”

o In Applely and Others vs. The United Kingabna Application No.44306/98)
reported as 2003 ECHR 222, it was held that everyone has the right
to freedom of peaceful assembly and to freedom of association with
others and no restrictions shall be placed on the exercise of these
rights other than such as are prescribed by law and are necessary in a
democratic society in the interests of national security or public
safety, for the prevention of disorder or crime, for the protection of
health or morals or for the protection of the rights and freedoms of
others. The relevant extract is reproduced verbatim hereunder:

‘S1. 1he relevant parts of Article 11 of the Convention provic:

1. Everyone has the night to freedom of peaceful assenibly and to freedom of


https://indiankanoon.org/doc/493243/
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association mith others;

2. No restrictions shall be placed on the exervise of these rights other than such

as are prescribed by law and are necessary in a denwcratic society in the
interests of national security or public safety, for the prevention of disorder or
ez, Jor the protection of health or morals or for the protection of the rights
and ffreedonss of others. "L ois Article shall not prevent the inmposition of lanjul
restrictions on the exervise of these rights by menibers of the armed forves, of

the police or of the adnanistration of the State.”

e 'The issue of reasonable restriction was further deliberated by the
Buropean Court of Human Rights which in the case of Austin ¢
athers vs. "The United Kingdon{ Application Nos.39692/09, 40713/09 and
41008/09), held as under:

‘5. Given the context in nhich this containment measure fook
Plece in the instant case, the Court considers it appropriate to recall,
Jor the sake of completeness, that Article 2 of Protocol No. 4 to the

Comnvention guarantees the right to liberty of muovemsent. 1t is true that
the applicants did not invoke this provision, since the United Kingdom:
has not ratsfied Protocol No. 4 and is thus not bound by . In the

Comrt’s view; honever, taking into aconnt the importance and purport

of the distinct provisions of Artucle 5 and of Artucle 2 of Protocol No.

4, it is belpful to make the folloning reflections. Farst, Article 5
should not, in principle, be interpreted in such a way as to incorporate
the requirensents of Protocol No. 4 in respect of States nhich have not

ratified i, including the United Kingdom. At the same timse, Artucle

2 and 3 of the said Protocol pernats restrictions to be placed on the

right to liberty of muvement where necessary, inter alia, for the
racintenance of public orcer, the prevention of crime or the protection of

the rights and freedomss of others. In connection with Article 11 of the

Comention, the Court has held that interferences mith the right of
freedom of assenibly are in principle justified for the prevention of

disorder or crime and for the protection of the rights and freedoms of

others where demonstrators engage in acts of violence (Giliani and

Gaggio v. Itahy |GCJ, No.23458/02, §§ 251, ECHR 2011). It
has also held that, in certain 1ell-defined circumstances, Articles 2
and 3 may imply positive obligations on the authorities o take
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Preventive gperational measures fo protect individuals at risk of serions

harm from the cripanal acts of other indwiduals (Ginliani and
Gaggro, cited above, [ 244; P.F. and ELF. v. the United Kingdon,
(cec.), no. 28326/09, § 36, 23 Novendber 2010). When considering
nhether the domestic anthorities have complied nith such positive
obligations, the Court has held that aconnt nmist be taken of the
dyfficulties imvolved in policing rodem societies, the nnprecictability of
Jurran conduet and the gperational choices which nmst be made in
terms of priovities and resonrces (Ginlani and Gagglo, cited above,
245; PE. and ELF. v. the Upited Kingdom, cited above, 40).”

e In the case of Oya Ataman Vs. Turkey (Application

No.74552/01), the European Court of Human Rights held as
follows:
‘0. "The Conrt notes at the outset that there is no disputte as to the
existence of an interference in the afplucant’s right of assenibly. 1his
wmterference had a legal basis, nanely section 22 of Iaw No.2911 on
assentblies and marches, and was thus ‘preseribed by lay’” mithin the
maeaning of Article 11 [ 2of the Convention. "Ihere renains the question
nhether the interference pursued a legitinate aim and nus necessary in a
derocratic socety. . .

1. Legitimate aim.

31. The Governnent subwaitted that the interference pursued
legitimaate ainss, ncuding the prevention of disorder and protection of the
rights of others.

32. The Comrt consicers that the disputed measure may be
regarded as having pursued at least t of the legitinate ains set out in
paragraph 2 of Article 11, nansely the prevention of disorder and the
protection of the rights of others, spectfically the right fo move freely in

Pulilic miithout restriction.
2 Necessary in a deneratic society
33. ... Inthose circumstances, and taking into acconnt the magin of

appreciation afforded to States in this sphere, the Govermment considered
that the risk of disruption o civilians 1who nere in the park at a busy time
of day and the demonstrators’ resistance justified the dispersal of the
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gathering in question. . .

38. ... 1t goes without saying that any demonstration in a public place
vy caise a certain level of disruption to ordinary life and encounter
hostility; this being so, it is important that assocations and other
organizing dermonstrations, as actors in the democratic process, respect the
rules governing that process by complying with the regulations in force. ..”

e In Kivenmaa Vs. Hnaland (Communication No.412/1990,
UN. Doc. CCPR/C/50/DD/412/1990 (1994), the United
Nations Human Rights Committee held as follows:

92 ... Arequiresment to pre-notify a denonstration nould normally be
for reasons of national security or public safety, public order, the protection
of public health or morals or the protection of the rightsand freedoms of

others...”

12 Hence, thete is no doubt that the imposition of reasonable and lawful
restrictions are an embedded feature of the right to assemble. More so, jurisdictions
across the world have emphasised that demonstrations must be within the ambit of
the law not reeking of hostility and being time, place and manner specific.

13. Considering Petitioners vide the titled writ petitions have apprehended
the violation of rights guaranteed under the Constitution, this Court has a duty to
stike a proper balance between the freedom to peacefully assemble and the
competing rights of those who live, work, shop, trade and carry on business in the
locality affected by an assembly. This balance should ensure that other activities taking
place in the same city/region may remain unaffected if they thenselves do not impose
unreasonable burdens.

14. It is an admitted fact — duly corroborated from Respondent No.4’s
statements — that some of the public’s constitutional rights would be obstructed on
account of the Lockdown although the afore-stated obstruction has been referred to
by Respondent No.4 as a “sactifice” made in the purportedly larger interest of the

countty.
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15. It is apparent that byhoardingpolitical workers and supporters from
across the country inlslanmbad for the purposes of the Lockdown, Respondent
No.4’s protest bordered on infringing the rights of the public residing n Islamabad
and surrounding areas (at least of those disagreeing with the agenda of the Lockdown)
entailed in the Constitution in general and Article 9 (Riglt 7o /jfe) in particular, which
was the first fundamental right likely to be stymied by the Lockdown.

16. It is judicially acknowledged that Article 9 does not merely constitute
vegetative life, in fact, has to be construed widely. Reference is drawn to the judgment
of the august Supreme Court of Pakistan rendered in the case of Shebla Zua &> others vs.
WAPDA reported as PLID 1994 SC 693 wherein it was held that:

ticle 9 of the Constitution provides that no person shall be deprived of life or
liberty save in accordiance with lan: "The nord “Uife” is very significant as it covers all

Jacts of humaan excistence. 1he nord “Ufe” has not been dfined in the Constitution but
it does not yean nor can be restricted only to the vegetative or aninal lfe or maere
existence from conception to death. 1 sfe includes all such amenities and facilities which
a person bom i a free countyy is entitled to enjoy mith dignity, legally and
constitutionally. . .”

17. Interestingly so, some of the statements of Respondent No.4 also fall

within the scope of the provisions of section 6 of the Anti-Terrorism Act, 1997 which
elaborates on the definition of terrorism and includes actions the purpose of which is
desioned to coerce and intimidate or overawe the Government. The statements of
Respondent No.4 which have been reproduced herein verbatim clearly reflect the
intent which was to intimate the duly elected sitting government. Thus, whilst
restraining myself from declaring it an act of terrorism as no such contention was put
forth by the parties, it is observed that coercion of an elected government cannot be
condoned and the Federal Government should formulate a coherent policy to ensure
the mnterest of the state is not compromised or cajoled.

18. Further, from the very outset, it is evident that the right to freedom of

movement of the public contained in Article 15 of the Constitution will be severely
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hindered by the Lockdown. 'This right besides being enshrined in the Constitution is
also duly acknowledged in the Universal Declaration of Human Rights as
proclaimed by the United Nations General Assembly (Resolution 217A), article 13 (1)

whereof reads as:
“Feryone has the right to freedom: of muovensent and residence mithin the borders of
each state.”

19. By locking down or even intending to lock down a city or a part thereof

contravenes the fundamental rights of the public who are likely to be affected by such
a move. As such, it can be deduced that the intent and motive of the Lockdown ran
afoul of the provisions of the Constitution.I am fortified by the view taken by the
Hon’ble Peshawar High Court in the judgment reported as PLD 2014 Peshawar 199
(Hei Lal Mubarmad vs. Federation of Pakistan & others) wherein it was observed that:

“15. In England, the right to use a highnay and the obstruction thereon is dealt
with, as ‘trespass’, ‘public misance” and ‘private nuisance” under the Law of
T m )

20. In the same judgment, the Hon’ble Peshawar High Court referred to and
relied upon the following extract from Lord Scarman’s Report on the Red Lion
Square Disorders:

“English lay recognizes as pararmonnt the right of passage; a denonstration which
obstructs passing along the highnay is unlasful. "I e paranomnt right of passage s,
honever, sulject to the reasonable use of the highmay by others. A procession,
therefore, which allons room for others to go on their way is lanul, but it is open to
quiestion whether a public meeting held on a highway conld be loyful for it is not in
any way mcidental o the exervise of the right of passage . . . 1 think the priority that
the leow gives to the right of passage is sound.”

21. Parliamentarians being the custodians of the mandate of the people’s will

are arguably expected to act within the four contours of the Constitution, concetvably
agitate their agenda within the parliament and/or act for furtherance of the rights
enshrined in the Constitution. Although the right to assembly remains a constitutional

option besides being indicative of a working democracy, reasonable and legal
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restrictions are an inherent omnipresence thereof. In advancing an agenda, no one,
including Respondent No.4, ought to circumvent the constitutional rights of others,
which was apparently the intended end-product of the Lockdown, whereby the public
would become hostage to a political agenda and have their guaranteed constitutional
rights under the Constitution trampled. The quest for a political agenda - without
prejudice to the merits thereof - does not confer the right on any individual or a
political party to disembark the constitutional rights of unsuspecting citizens. Much
like the right of protest and assembly, the right not to protest and the choice to
continue life in accordance with the Constituion and without any forced
deviations/hindrances should also be respected. It was in this context that this Court
observed that a designated place be marked (which was accordingly done) where
political parties, rights' activists, etc. can assemble and register their protests.However,
as has been noted in preceding paragraphs, Respondent No.4 was steadfast in the use
of the word ‘“Lockdown’” with the intent and motive of paralyzing the system and
the city. In no way can Respondent No4’s right to assemble his supporters and
protest be given preference over another citizen’s right to freedom of movement,
trade, education etc..
22, Even the Constitution recognises equality of citizens as a fundamental
right pursuant to Article 25 thereof. Therefore, it is only legal as also logical that
Respondent NoA4’s right to assemble and protest cannot be preferred or held
sacrosanct vis-a-vis the fundamental rights of other citizens. I deem it apt to refer to
the judgement of the hon’ble Iahore High Court reported as PLD 2011 Lahore 120
(Shabeen Cotton Mills, Lahore vs. Federation of Pakistan & others) wherein it was held as
under:

“29. Honever, linutation iy be imposed by lary on the right to underiake any frade

or business in order to harmonize the said right mith a competing fundeammental 1ight

or another person also guaranteed by the Constitution or fo fulfil a positive conmmand
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of the Constitution, say to give effect to Article 3 or in an endeavour to achieve the
high goals and aspirations of the pegple of Pakistan as mentioned in the Constitution
including the Principle of Polucy or for public secumity and safety or for the
advancerent of public health or sorality and for the nelfare of the pegple or to create
a balance beteen the rights of indsvidhals and the interest of the conmmmity and the
State. Needless o say that such linitations nust be rational and proportionate o the
end sought to be achieved.”
23, 'Thus, in conclusion, it is held that that though Respondent No.4 had the
right to assemble and protest, however, that right was subject to legal restrictions
which included the prerogative of the District Administration to earmark a particular
place for a protest and ensure that life of the public remmains unaffected. So much so,
it was mandatory upon Respondent No.l to give prior notice to the District
Administration specifying the details (time, date and duration) of the proposed
rally/protest and ensure that it was conducted within the parameters of the law. On
the threshold of equality, the fundamental rights of a particular person/party cannot
supersede the rights of the rest of the populace.
24. Therefore, in view of the foregoing, the Federal Government is directed
to formulate a comprehensive policy outlining restrictions based on public policy on
the right to assemble. Such restrictions should keep paramount the fundamental rights
of the public at large whilst pursuing the broader aims of national security and public
safety.
25. Moreover, in the future, all political and/or teligiousprotests/rallies etc.
in Islamabad should be confined to the “Democracy Park & Speech Corner”
without any discrimination, fear or favour. Such an action would enable those willing
to join such calls to be a part thereof whilst also protecting the fundamental rights of
those who disagree with such protests/rallies. If protesting is a choice so is the option
not to protest, which must be equally protected with no one having the right to
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impose their will of protesting onto another. Givic agency 1.e CDA is directed to
develop the notified place by providing basic necessities like toilets, water filtration
plants etc. and plantation of different plants/trees.

20. Needless to state, this would ensure protection and enforcement of the
constitutional rights of the public of Islamabad who have already suffered immensely
in the recent past on account of political activities in the midniff of the city. A blanket
policy will help to regulate the right to assembleindiscriminately and in a more
cohesive manner leaving little room for exercise of discretion based at the desires,
likes and whims of those in the corridors of power.

27. Before parting with this judgment, I deem it appropriate to mention that
during the course of proceedings, an objection at this particular Bench being seized of
the matter was raised by Syed Naeem Bukhari, Senior ASC- the learned Counsel for
Respondent No4. It was pleaded that 1 recuse myself from hearing these writ
petitions, which objection, however, was resisted by the learned Advocate General,
Mian Abdul Rauf, and the learned Additional Attorney General, Afnan Karim Kundi,
as well as the learned counsel for Petitioners. Since the objection was based merely on
an apprehension, thus, the same was overruled.

28. It goes without saying that justice has to be dispensed in absolute
consonance with the law without fear or favour. It is emphasised that the practice of
objecting to a particular bench should be based on cogent reasoning rather than mere
apprehensions or the personal choices of a particular party to the /4.

29. In the case of The Federal Governmment of Islamic Republic of Pakistan vs.

General (R) Pervez Musharraf reported as 2014 PCeLJ 684, a similar objection was raised
to one of the honourable Judges who formed part of the Special Court seized of the
frs. Certain cardinal principles were laid in the supra judgment where a judge should
recuse himself from hearing the case, which did not arise herein. Neither did any legal,

constitutional or statutory bar exist for this Court to recuse fromhearing the matter.
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30. In fact, in terns ofthe syra judgment, a judge 1s duty bounden to

adjudicate upon a matter before him if there is no real apprehension of bias. By

merely passing the buck on to another Bench in the midst of a hollow objection, this

Court would be failing in its duty to discharge the sacred trust of justice entrusted by

the oath of office of a judge.

31. 'These are the detailed reasons based whereon the short order dated 31+

October, 2016 was passed by this Court the operative part whereof held as under:

“In this view of the muatter, for he reasons to be recorded later on,

instant petition with all connected Whit Petitions i.e W.P Nos.3845,
3846, 3847, 3860, 3909, 3910, 3914, 3926, 3927, 3930, 3931, 3932, 3937,
3938, 3939, 3940, 3948, 3972 and 3919 are disposed of with the
following declaration and direction:-

®

(i)

That freedom of assembly, movement and expression is right of
every citizen guaranteed by the organic law of the country ie.
Constitution of Islamic Republic of Pakistan as enshrined under
Part-II, Chapter I thereof. But these rights are not unbridled. If to
lodge a protest is right of any citizen, not to lodge or partake a
protest is also the right of every citizen. Nobody can be compelled
to do which is not permissible under the law and no one can be
deprived to do which is permissible under the law. All these
Petitioners apprehend(ed) serious threat to their fundamental
rights guaranteed by the Constitution under Articles 9, 14, 15, 16,
18 and 19 of the Constitution of Islamic Republic of Pakistan.
The speeches of the Respondent Nod4, Mr. Imran Khan,
Chairman, Pakistan Tehreek-e-Insaaf played n Court dearly
suggest that intent and object 1s not merely lodeing of protest but
apparently a move to stop the elected Government from
functioning and performing its day to day affairs and also to keep
away the citizens from enjoying their fundamental rights, which
obviously is tantamount to abridgment of the constitutional rights
of citizens.

In light of order passed by this Court, finally decided on 6%
November, 2015, a place with the name of “Democracy Park
and Speech Corner’s a notified place for these type of activities,
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(i)

therefore, District Magistrate in compliance of the order of this
Court dated 27" October, 2016 informed Respondent No.4 (of
the same). Copy of the letter addressed to Respondent No.4 has
been placed on record and according to the District Magistrate
the letter has not been responded to. It is directed that if
Respondent No.4, Mr. Imran Khan, shows his willingness to stage
the protest or hold sit-in at designated place, the Federal
Government and District Administration may allow such activity.
In order to ensure the protection of life, security of person,
property and other fundamental rights of the citizens of ICT; the
State 1s dutybound to protect these rights and take all remedial
steps 1n accordance with the law. If any attempt is made to block
or lock down the ICT or any effort is made to distupt the normal
life of the city, the Administration has the authortity to deal with
the situation as per mandate of law.

Let copies of this judgement be remitted to the Secretaries, Ministry of

Interior, Ministrty of Law and Parliamentary Affairs, Cabinet Division and Chief

Commissioner ICT as well as Chairtman CDA.

33.

'The office s directed to place attested copy of instant judgment in all the

connected files mentioned 1n para-6 of short order (reproduced above) and disposed

of.

(SHAUKAT AZIZ SIDDIQUI)

APPROVED FOR REPORTING

BLUE SLIPADDED

{WWW/'”
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ORDER SHEET

IN THE ISLAMABAD HIGH COURT, ISLAMABAD

WRIT PETTTION NO.3844,/2016
FAIZ AHVED (HEEMA
APPELLANT
PETITIONER
VERSUS
FEDERATION OF PAKISTAN THROUGM/OINTERIOR, ETC
RESPONDENTS
DEFENDANT
Appeal /revision against the decree or order (as the case may be) of
SERIALNO.OFORDER | poTE ORORDER OF Order with signatures of judge, and that of parties or
PROCEEDINGS PROCEEDINGS counsel, where necessary.
1 2 3
03. 31.10.2016 Barrister Jehangir Jadoon, M/s Inam-ur-Rahiem Malik

Muhanmmad Siddique Awan, Adil Aziz Qazi, Mir Farooq

Sulehria, Ch. Naeem Ali Gujjar, Arshad Mehmood, Advocates for

Petitioners in their respective Writ Petitions.

Abdulr Rashid Sheikh, Advocate, petitioner in person

Raja Zubair Hussain, Advocate and Syed Nauman Shah,

Advocate, petitioners in WP NO.3914/2016.

Mian Muhammad Faisal, Advocate, petitioner inW.P

No.3931/2016.

Mr. Muhanmmad Nasir Shehzad, Advocate, petitioner in person.
Mian Abdul Rauf, Advocate General, ICT.
Mr. Afnan KarimKundj, Ld. Addl. Attorney General.
M/s Arshad Mehnmood Kiani, DAG, Arshad Jadoon, DAG, Fazal-
ur-RehmankKhan Niazi, DAG and Ch Abdul Khaliq Thind
Standing Counsel
Mr. Zulfigar Haider, Chief Commiissioner, ICT, Idamabad, Cap.
(R) Mushtaq Ahmed, District Magistrate/Deputy Commissioner.
Mr. Tariq Masood Yasin, IG ICT, Islamabad.
M/s Sgjid Mehmood Kiani, SSP Operation, Azhar Shah, DSP
(Legal), Abdul Rauf, Inspector.
Haji Adam, D.G ((Monitoring), PEMRA
Mr. Ali Zeshan Gondal, Incharge (Litigation) PEMRA
M/sS.NaeemBuk}nn . Babar Awan ASG, Jalil Shah, Ajrmal
Ghaffar Toor, Mubashir Na;lb, Malik Naseem Abbas Nasir,
Basharat Ullah, Raja Haider Ali, Saira Mehreen Abbasi, Ch.
Zaheer Ahmad, Shoukat Mehmood Khan, Magsood Ali Khan,
Mirza Asim Baig, Ch Asif Nasim Abbas and Niaz Ullah Khan
Niazi, Advocates for Respondent No.4.

M/s S Naeem Bukhari & Dr. Babar Awan, ASCs put
appearance on behalf of Respondent No.4.
2. At the very outset, Court enquired from the District
Magistrate that as to whether in compliance of order dated
27.10.2016; Respondent No.4 has been intimated about the

designated place? District Magistrate answered in affirmative

and also placed copy of the letter addressed and duly served
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upon, respondent No.4. When asked from Mr. S. Naeem
Bukhari, ASC about the response of respondent No.4, he
submitted that as per instructions, people will be invited to
assemble at the designated place but thereaftershall proceed
towards, Islamabad City. When asked that why not to remain
at a designated place as offered by the District Administration?
learned counsel sought 10 minutes time to make a statement.
The request of learned counsel was acceded to. After the break
of 20 minutes, court took up the matter again and M/s S.
Naeem Bukhari and Dr. Babar Awan, ASCs submitted that
Respondent No.4 has no confidence in this court, therefore, I
may recues myself fromhearing the instant matter. Petitioners
and their learned counsel as well as Additional Attorney
General, Advocate General seriously opposed the request.

3. [ am totally convinced that there is no reason for me
to recues myself from hearing this case as being custodian of
the fundamental rights of the people; it is my responsibility to
dispense justice without fear and favour, affection or ill-will. I
am answerable to Almighty Allah and my loyalty is with
Pakistan and the Constitution not with any litigant.

4. The Inspector General of Police, ICT also submitted
report about the persons in arrest. All persons arrested are
vide following registered cases, therefore, remedy under the

law may be availed. The detail of registered cases is as under:-

Sr. CASE DATED OFFENCE PS
No. | FIRNO.
1 313 28.10.2016 | 188 PPC Golra,
Islamabad
2. 163 2810.2016 | 440/353/186/ Bani Gala
149/143/145 PPC

3. | 164 | 28102016 | 186/188/143/145 | Bani Gala
PPC

4, 314 28.10.2016 | 188 PPC Golra

5. 181 29.10.2016 | 188 PPC Shehzad
Town

6. 394 29.10.2016 | 188 PPC Koral

7. 165 23.10.2016 | 188 PPC Bani Gala
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8 | 315 30.10.2016 | 440/511/34 PPC Golra

9. [407 | 30102016 | 188/134/145/440 | Industrial
353/185/148,/49 Areal-9
PPC

10. | 392 30.10.2016 | 188 PPC Bhara Kahu

11. | 407 | 30.10.2016 | 440/353/186/188/ | Industrial
148/149/143/144/ | Area 19
145/109 PPC.

Total 08 persons were
arrested under FIR

No.407 dated
5. The District Magistrate pointed out the incident of

yesterday in which large number of weapons allegedly
recovered from one of the MPA of PTL The different speeches
addressed by Chairman Pakistan Tehreek-e-Insaf, telecasted
by different T.V News Channels were also played through
nmultimedia in the court in presence of Mr. S. Naeem Bukhari,
Dr. Babar Awan and all other learned counsel for the parties.
PEMRA authorities also produced CDs of the scripts of
Speeches. The Court also enquired from1.G and SSP Operations
as to whether any container is installed within the territory of
[slamabad; they submitted that no container is installed within
the ICT. Following two contents of the Speeches/statements of
Mr. Inmran Khan, dated 15.10.2016 and 23.10.2016 are

reproduced herein below:-

Date:15-10-2016
Lahore

Lo AT G de st AT L UL U A el
<ﬁko;wégu{7[ AT J@zuﬁ;gfrumﬁ

Date:23-10-2016

D.I. Khan

)}ﬁ‘ugﬂu’.gz-@fg@@,nﬁufg;ﬁmut@w';tﬁw.fmﬁ;fulzuuuy
B2y AUFE g i UK S St s S g S
KU A KA S I S G U e By S e bttt

4

5. In this view of the matter, for the reasons to be
recorded later on, instant petition with all connected Wit
Petitions i.e W.P Nos.3845, 3846, 3847, 3860, 3909, 3910,
3914, 3926, 3927, 3930, 3931, 3932, 3937, 3938, 3939,
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3940,3948 and 3919 are disposed of with the following

declaration and direction:-

“@.

(D)

That freedom of Assembly, movement and
expression is right of every ditizen guaranteed by
the organic law of the country i.e Constitution of
Islamic Republic of Pakistan as enshrined under
Par-I, Chapter-1. But these rights are not
unbridled If to lodge a protest is right of any
citizen, not to lodge a protest is also right of every
citizen Nobody can be compelled to do which is
not permissible under the law and no one can be
deprived to do which is permissible under the law.
All these petitioners apprehend serious threat to
their fundamental rights guaranteed by the
Constitution under Artide 9, 14, 15, 16, 18 and 19
of the Constitution of Islamic Republic of Pakistan.
The speeches of the Respondent No.4, Mr. Inran
Khan, Chairman, Pakistan Tehreek-e-Insaf played
in Court dearly suggest that intent and object is not
merely lodging of protest but apparently a move
tostop the dected Government from functioning
and performing its day to day affairs and aso to
keep away the dtizens from enjoying ther
fundamental rights, which obviously tantamounts
to abridgment of the constitutional rights of
citizens.

In this light of order passed by this court, finaly
decided on 6% of Nov. 2015 a place with the name
of “Democracy and Speech Corner” is a notified
place for these type of adtivities, therefore, District
Magistrate in compliance of the order of this court
dated 27.10.2016 informed, Respondent No.4. Copy
of the letter addressed to Respondent No4 has
been placed on record, according to District
Magistrate the letter has not been responded too. It
is directed that, If, Respondent No.4, Mr. Inran
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()

Khan, shows his willingness to stage the
protest or hold Sit in at designated place, the
Federal  Government and  District
Administration mayallowsuch activity.

In order to ensure the protection to life,
searity, person property and other
fundamental rights of the Gtizens of ICT, the
State is duty bound to protect these rights and
take all remedial steps in accordance with law.
And if any attempt is made to block or lock
down the ICT or any effort is made to disrupt
the normal life of the city, the Administration
has the authority to deal with the situation as
per mandate of law.

(SHAUKAT AZIZ SIDDIQUI)

Uploaded By: Zulgarnain Shah
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Through this Single Judgment, I intend to dispose of Wit Petiion Nos.3845, 3846,
3847, 3860, 3909, 3910, 3914, 3926, 3927, 3931, 3932, 3937, 3938, 3939, 3940, 3948,
3772 and 3919 of 2016 as through all these Wit Petitions similar questions of law and

facts are involved.



