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CM. No.284/2015.

Through the instant application filed under section 34
of the Arbitration Act, 1940 (heranafter referred to as the Act of

1940), the applicant seeks an order for staying the proceedings
in suit No.61/2014.

2. The fads, in brief, are that Messrs Imperial Bedric
Company (Pvt) Limted (heranafler referred to as the
Respordent/Paintiif) has filed suit No.61/2014 relating to
disputes arisen from or connedted with agreement dated
07-May-2005 exeauted with Messrs Zhongxing Telecom Pakistan
(Pvt) Limited (hereinafter referred to as the Aoplicant/Defendant
Mo.1). The latter has filed the application for seeking an order
for staying proceedings in the suit on the basis of dause 19.2 of
the agreement. The rdevant dauses of the agreement are as

follows.-
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"192.1 Amicable Settlerrent

If a dispute of any kind whatsoever arise
between the ZIE ad the Sub-Cotractor in
comedion with, or anising ot of the Sub-
Contractor or the exeadtion of the Works, whether
during the exeation of the Works or after their
Completion and whether before or after repudiation
or other termination of the Contract, induding any
dspute as o ay ogonion instrudion,
agetermination, the parties shall attermpt to settle
such dispute amicably within 15 aays from the date
a dspute adually started and reduced to witing.
The aedsion of (hef Exeautive Officer PTCL will be
the firal and be acceptable to both the Parties.

1923 All the disputes will be resolved at Islarmabad,”

3. The Respondent/Plaintiff filed a reply to the
application and has, inter alig manifestly stated that it has no
reservations or objections regarding a reference to the arbitrator
to proceed with the daims/disputes /nter se the parties. It has
also been stated that the Court has to interpret dause 19.2.1
and dedde as to whether it can be treated as an arbitration
agreement for the purposes of sedtion 34 of the At of 1940. It
has also been pointed out that the Applicant/Defendant No.1
may have some reservations on account of its relationship with
the Defendant No.2 i.e. Pakistan Telecommunication Company
Limited (hereinafter referred to as the PTQL). Tt has further
been stated that the named arbitrator in dause 19.2.1 may be
directed to condudt/condude the proceedings in accordance with
Rue 3 of the FArst Schedule of the At of 1940. The
Respondent/Plaintiff has, therefore, prayed that the matter
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pending adjudication before this Court may be referred to
arbitration.

4, Leamed counsel appearing on behalf of the
Applicant/Defendant No.1 did not express any reservation
regarding the disputes being settled pursuant to dause 19.2 of
the agreement i.e. by the Chief Exeautive Officer of PTCL as has
been express explidtly named in dause 19.2.1.

5. Leamed counsel for the Respondent/Plaintiff has
stated that the latter has no objedtion if the disputes are referred
to the authority named in dause 19.2.1. He has, however,
reiterated that this Court may condusively dedare that dause
19.2.1 is an arbitration agreement.

6. Leamed ocounsels have been heard and the record
perused with their able assistance.
7. The Appli@ant/Defendant No.l1  unequivocally

adknowledges dause 19.1.2 of the agreement to be arbitration
agreement. Neither in the application nor during the arguments
advanced by the leamed counsel has expressed any reservation
regarding the disputes being dedded by the Chief Exeautive
Officer of PTAL and the same is spedficlly named in dause
19.2.1. Sedtion 2(a) of the Adt of 1940 has defined “arbitration
agreement” as meaning a written agreement to submit present
or future differences to arbitration, whether an arbitrator is
named therein or nat. The august Supreme Court in the case of
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h. Muharmmad Saleemn v. Mubarmmad Akram and others’ [PLD
1971 SC 516] has discussed the characteristics of an arbitrator in
the following words.-

"If a dispute is referred to a person ard if that person
agedaes that dispute by holding an enguiry and
aoming to a aeason then unaoubtedly what that
person deaaes would constitute an award, On the
other hard, if a matter is referred to a person and he
Is not cdlled ypon aither to hald an enquiry or to give
a aedsion but by the exerase of his sagaaty,
knowledge or experience to bring about merely an
unaerstanding between the parties and resorting
peace between them than he would only be
dscharging functions other then those of an
aitrator. But in order to aetermine this question one
must not look merely at the form adopted or the
expression employed but rather at the substance of
what the parties to the dispute really intended the
person gooroached in that behalf to do and how that
person acted in that particular matter.”

8. It is, therefore, aitical to look at the language used
by the parties in an agreement so as to discover the intention
i.e. whether they had intended that the disputes be resolved
through the medhanism of arbitration.

9. In the case of '7The Province of the Puryab v. Messrs
Ifan & o.” [PLD 1956 (W.P.) Lahore 442], the Court was

examining a dause which did not mention the expression
‘arbitrator’ and “arbitration’. The Court, however, held that the
dause was not bad for being treated as an arbitration dause for
mere want of the expression mentioned that the named person
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would act as an arbitrator. It was further held that the absence
of the expression “arbitrator’ or ‘arbitration’ would not vitiate the
arbitration agreement on this ground.

10. The Lahore High Court in the case of 'Goverror-
General in Counal - Defendart — Appellant v. Simla Banking &
Indstrial o, Ltd, New Delhi and another — Paintifis —
Respordents’ [ALR. (34) 1947 Lahore 215] while examining a
dause in an agreement which provided that matters would be
dedded by person of parties’ selection held that the dause
amounted to arbitration agreement though the word *arbitration’,

‘arbitrator’ or “arbitration agreement’ did not appear therein.

11. Likewise the Sindh High Court in the case of Shaikh
Mubarmmad Umer v. Zakania Adarmjee Charitable Corporation and
another’[1988 MLD 1131] was examining a dause which had
used the word ‘referee’ held that as the plain reading of the
dause showed that dispute was to be referred for dedsion and
that the dedsion was to be hinding upon the parties, therefore,

it was an arbitration agreement. It was further held that
arbitration agreement was an agreement whereby the parties
bind themselves to have their disputes arising out of transaction,
to which such agreement is applicable, to be adjudicated upon
and dedded by a domestic tribunal and not by resort to the
Court of law. It was, therefore, held that the language of the
dause fulfilled the ingredients of arbitration agreement and,
therefore, the referee as mentioned in the agreement wes
deemed to be an arbitrator.
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12. It would also be pertinent to mention to refer to the
case of ‘Messrs Jugotekhstil Impex, 61001, Lubjjana Yugosalvia
v. Messrs Shams Textile Mills Ltd”[1990 MLD 857] wherein the
Sindh High Court has held that in its very nature an arbitration
forum has to be definite and certain or atleast capable of being
made So.

13. It is, therefore, obvious that the intention of the
parties has to be gathered from the language used in a written
agreement and by considering other related correspondence or
conduct of the parties. The Court is, therefore, to be satisfied
that the parties had intended that they shall settle or resolve
their dsputes through arbitration. In such an eventuality the
Court would give effect to the arbitration despite the fact that it
may not contain the expressions of ‘arbitration’ or ‘arbitration
agreement’. Moreover, it is also settled law that whether the
parties have named an arbitrator or a designation for the
purposes of giving binding dedsions relating to disputes arising
from or connected with agreement then it would be treated as
an arbitration agreement.

14. In the instant case dause 19.2.1 has named the Chief
Exeautive Officer of PTCL to be a person who would dedde the
disputes and that his dedsion would be binding on the parties.
Though the said dause has not used expression such as
‘arbitrator’, ‘arbitration’ or ‘arbitration agreement, yet the
characteristics and ingredients are such that it definitely amounts
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to an arbitration agreement. Moreover, the parties also agree
that dause 19.2.1 to be an arbitration agreement. As noted
above that no reservation has been brought on record or
otherwise by the Respondent/Plaintiff or Applicant/Defendant
No.1 that disputes be resalved through Chief Exeautive Officer of
PTQL as the latter has been unambiguously named in dause
19.2.1.

15. For what has been stated above, the indtant
application is allowed and the proceedings in the suit No.61/2014
are ordered to be stayed. It shall be open to the parties to refer
the disputes arising out of or in connection of the agreement
dated 07-May-2005 to the Chief Exeautive Officer of PTCL.

(ATHAR MI
JUDGE

Announced in open Court on

JUDGE
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