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CM. No.512/2014.

Through this order, I intend to dedde CM.
No.512/2011. The application was initially filed under Section 34
of the Arbitration Act 1940 by the defendant No.1 and 2 for stay
of the proceedings. Subsequently, the application was amended
by the addition of Sedion 4(1) of the Recognition and
Enforcement  (Arbitration Agreements and Foreign  Arbitral
Awards) Ac 2011 (hereinafter referred to as the Aat of 2011).

2. The admitted fadts are that the plaintiff No.2, on
behalf of the predecessor-in-interest of plaintiff No.1, entered
into a contradt of agency, dated 22-08-19%4, with the
predecessor-in-interest of defendant No.1 (fereinafter referred
to as the Agreerrent). Initidly, the validty of the Agreement
was till 31-12-1995, but the same was extended from time to
time. The Agreement, /nteralig induded Artide 9.1, which
provided for the termination of the Agreement. The predecessor-
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ininterest of defendant No.1 informed the predecessor-in-
interest of plaintiff No.1 vide letter dated 18-07-2000, that the
concemed dividon relating to the Agreement had been sold,
therefore, as a consequence, the agreement was being
terminated. The Agreement also provided for resolution of
disputes \ide Artide-12 thereof. The plaintiff initiated arbitration
proceedings pursuant to Artide-12 of the Agreement, under the
Rules of the Intemational Chamber of Commerce (hereinafter
referred to as the ICC). The plaintiff partially complied with the
ICC Rules, which led to a partial award dated 28-10-2008,
whereby the daim was rejeded. As far as the remaining daims
were concemed, it was left open to the plaintiff to comply with
the ICC Rules. The plaintiffs filed suit No.33/2011 (Ahereinafter
referred to as the 'Suit), arraying 14 defendants. The applicants
filed the instant application and the plaintiffs filed counter
affidavits.

3. The quedion, therefore, before this Court for
consideration is whether under Section 4(1) of the Act of 2011,
the proceedings in the Suit shoud be stayed, and whether the
plaintiff has made out a case for invoking the exceptions as
stipulated in sub-sedion-2 of Section4 /bid

4, Mr. Basharat Qadri, Advocate, the leamed counsd for
the appliant, contends that the plaintiffs/respondents have
concealed in the plaint that they had invoked the arbitration
dause, which had aulminated in the arbitral award dated 28-10-
2008; the arbitration dause had commenced on 18-05-2006 and
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conduded on 28-10-2008; the plaintiffs/respondents had fully
partidpated in the proceedings by accepting the jurisdidion of
the Arbitration Tribunal; the plaintiffs/respondents have
misstated that the defendant No.1 had dedined to pay its share
of the arbitration costs, rather it undertook to pay its part of the
costs to match the daimants payments; it was the daimant’s
failure to pay which resuted in the giving of the partial award;
the plaintiffs/respondents, before, during or after the arbitration
award raised no objedion as to the agreement being null and
void, inoperative or incpable of being performed; the
plaintiffs/respondents have failed to make out a case to bring it
within the exceptions mentioned in sub-section (2) of section 4
of the Act of 2011; the provision of the Act of 2011 does not vest
any disaetion in the Court to refuse the application for staying
the proceedings in the suit, unless a case is made out under sub-
sedion (2) of Section 4 of the At of 2011; the leamed counsel,
in support of his contentions, has placed reliance on P.L.D. 2006
Karachi 664, 2009 Y.L.R. 334, 2013 CL.D. 291, 1997 SCMR.
988, unreported judgment of this Court in CS. No.13/2012; the
allegations and assertions made by the plaintiffs in the sut, and
arraying the defendants who were not privy to the agreement, is

merely an attempt to avoid the arbitration proceedings and,
therefore, malafides are alleged.

5. Ch. Mushtaq Ahmed Khan, Sr. ASC, contends that the
Agreement has become incapable of being performed and,
therefore, the Suit is not liable to be stayed under Section 4(2)
of the Act of 2011; the case law relied upon by the leamed
counsel for the defendant No.1 is distinguishable on fadts and
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law, rather, it is asserted that it supports the case of the
plaintiffs/respondents; the provisions of the Ad of 2011 woud
apply were the dispute is between parties to the Agreement; the
Agreement was exeauted with M/S Framatome, which is nat a
defendant in the Sut and, therefore, there is no bar to file a suit
in @ Court vested with genera jurisdiction against defendants
who were not parties to the Agreement; the Agreement was
terminated on the ground that M/s Framatome was not capable
of performing the Agreement as it had transferred/disposed-of
the relevant division which used to menufadture the
compressors; the contract has been terminated, therefore, the
plaintiffs/respondents are no more an agent of M/S Framatome;
the Agreement is inoperative, having been terminated, and
therefore, under Sedion 4(2) of the Act of 2011, the case of the
plaintiffs/respondents falls within the ambit of the exception,
therefore, the application is liable to be dismissed. The leamed
counsel has relied on the definition of the term ‘imgperative and
‘incgpable of performance; and has relied upon P.L.D. 2013 S.C

641, particularly page-671 thereof, in support of the contention
that section 4 of the Adt of 2011 does not de-bar the Court in
Pakistan to proceed with the proceedings which arise out of a
contract which is ndl and void; he rdies on Intemational
Chamber of Commerce Arbitration, 39 Edition by W Lauance
Gaig William W, Park and Jan Paulsson, pages-74 to 80, in
support of his contention that the arbitration dause cannot be
invoked in the case of parties not privy to the agreement; the
plaintiffs/respondents cannot initiate  arbitration  proceedings
against such defendants who are not privy to the agreement;
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Sedtion 34 of the Arbitration Act, 1940 vests disaetion in the
Court.

6. The leamed counsds have been heard and the record
perused with their able assistance and, consequently, the
opinion of this Court is as follows.-

7. The arbitration dause incorporated in the Agreement,
and the legdity thereof, is not in dspute. The
respondents/plaintiffs had earlier invoked the arbitration dause,
and pursuant thereto had initiated arbitration proceedings before
the Tribunal consisting of three Aritrators.  The
respondents/plaintiffs had partidpated in the proceedings, which
had aulminated in the Tribunal giving a partial award. The Suit
has been filed by the plaintiffs and the prayer is as follows.-

In view of the above, it is mast respectfully prayed
therefore, that following relief may kindly be granted:

(1) A deaee for a aedaration to the effect that the
act of the defendant No. 1, 2 and 3 of termination
o the contract dated 2.0819% all the
dedsions taken before and thereafter, are illegal,
malafiage inviolative of the terms and condltions
of the contract dated 22, 06,1194 and as such the
letter dated 18.07.2000 being vod, ab-initio
malafide, non-est per incurium the plaintift
continues to be the agent of the respondents
M1 to 3 yp the date of epiry of original
contract of exdusive agency and is entitied to



(i)

(i)

()

&

the past and further commission as per terms of
contract with mark-up at the Bank rate from all
the transactions by all the defendants in the
past presertt and future who are liable to pay
Jointly and severally.

A dearee for recovery of established amount of
Rupee-Equivalent to EUROS 1,212 724,60 may
kindly be passed issued in favour of the plaintifis’
and against the defendants, as plaintifs’
business share @7% for the transaction known
and recordad between Pakistan Petroleum
Limited and the defendants pursuant to the
Purchase Order No.3002/5130 dated 24.02. 1995,
A deaee for recovery of Rupee-Equivalent to
EURQS 38800,000.00 on account of damages
aused to plaintis’ reputation, good-wil,
business prospects and future eaming by
defendants’ breach of contract, in the shape of
attermpteq/iwrongful alleged termination of the
contract dated 22,08, 1994 between the parties.

A decee for rendltion of account of all the
transactions carried by the deferdants with PPL
for payment of amount that is finally found
outstanding in favour of the plaintiffs as against
the defendants as a business share and 7% for
the transactions. Futher, a deaee nmay be
passad after proper rendition of accounts
between the parties for payment of the amount
that is final found outstanding in favour of the
plaintiffs and against the defendants.
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V) An oder may be most gradously passed for
attachment o the properties of the defendants
and/or thair subsidiaries gperating in Pakistan as
also freezing any payments in Pakistan
Petroleun  Limiteds acoounts  that  are
outstanding in deferdants’ favour, with a view to
secure the rights and interests of the plaintiffs
and praper adjudiication thereol;

(Vi) A direction may kindly be issued for complete
discosure/rendliion of the accounts to the
defendants,  induding Pakistan  Petroleum
Limited, reating to the transactions contracted
with PPL  pusuant to Pudhase Order
No.3002/5130 dated 24.02. 1995 induding all the
transactions carried between the defendants and
PPL before or thereafier.

i) Ay odther goprooriate reliel,  which  this
Honourable Court deemed fit may also be
anarded .

(viii)  Costs of this litigation and other legal actions, to
which the plaintiffs may be found entitied in the
arcunstances of the case may also be most

gradiously averded by the Honourable Court. ”

8. It is evident from the above prayer that the
respondents’/ plaintiffs’ cause of action essentially relates to the
disputes arising out of or in connection with the Agreement. The
termination of the Agreement by the predecessor-in-interest of
the defendant No.1 has given rise to the cause of action. In this
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back ground it has to be examined whether the proceedings
ought to be stayed under Section 4 of the Act of 2011

9. (aus-12 of the Agreement is as follows.-

YArticle 12: DISPUTES - APPLICABLE AW

121

122

Should a dlispute arise between the Parties in
connection with the interpretation ang/or the
implementation of the Contract, the plaintift
shall notify the reasons to the other Party by
registered [etter,

The parties shall try to promptly reach in
goad faith an amicable settlierment for such
dispute.

In ase such amicable settlement is not
reached, within 30 days after the above
ndtification, the dispute shall be settied
under the Rules of Condilations and
Abitration of the International Chamber of
Commerce (ICC) by three (3) arbirators
appainted in accordance with the said Rules,
Rules which the Parties recognize that they
know.

The language of the arbitration proceedings
and the language of the arbitration dedision
shall be in English.

The Parties agree that the awerd and
lemnation of the arbitrators shall be final
and bindling on both Parties.

The place of the arbitration shall be Paris.

The arbitrators shall goply the substantive
law of Switzerland to the merits o the disput
and IN AL CASES SHALL DECIDE IN
ACCORDAMCE WITH THE TERMS OF THE

CONTRACT.”



10. Sedtion 4 of the Adt of 2011 is as follows.-

v Enforcerment of arbitration

agreements.—(1) A party to an arbitration agreement
against whom legal proceedings have been brought in
respect of a matter which is covered by the arbitration
agreement may, ypon notice to the other party to the
proceedings aoply to the court in which the
proceedings have been brought to stay the proceedings
in so far as they concen that matter.

2) On an glication under sub-section (1)
the court shall refer the parties to arbitration, unless it
finds that the arbitration agreement is null and void, in

qperative or incapable of being performed, ”

11. The preamble of the Adt of 2011 spedfically refers to
the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958, and dedares the
purpose of the enadment as providing for the recognition and
enforcement of arbitration agreements and foreign awards
pusuant to the said Convention and matters connedted
therewith. Sedtion 4 provides that a party to an arbitration
agreement, against whom legal proceedings have been brought
in resped of matters covered by the arbitration agreement, may
seek the stay of proceedings if the dispute(s) are  conceming
matters covered there under. Sub section 2 of section 4 provides
for the exceptions when the Court will refuse to stay the
proceedings. If the arbitration agreement is not covered under
the exceptions then no disaetion is vested in the Court to refuse
granting the application for staying the proceedings, as the
legidature has used the word 'shall'.
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12. Before proceeding further, it wodd be pertinent to
examine the meaning of an 'arbitration agreement’ and the
phrase 'null and void, inoperative or incpable of being
performed. The expression 'arbitration agreement' is distinct
from the entire underlying or substantive agreement. In the
instant case, Artide 12 is the 'arbitration agreement’ in the
context of sedtion 4 of the At of 2011, distinct from the entire
Agreemert. They are, therefore, separable. The meaning of *Null
and void, inoperative or incgpable of being performed’ are
essentially to be determined in relation to the 'arbitration
agreement’, and not to the underlying or entire agreement. The
phrase 'Null and wvoid, inoperative or incpable of being
performed' is nat defined in the Ad of 2011. The ‘arbitration
agreement’ attrads the standard prindples of contract law,
therefore, as a cordlary 'null and void', "inoperative' or 'incapable
of being performed will also have to be construed and
interpreted accordingly. Consequently, an 'arbitration agreement'
may be null and void due to several factors recognised by the
applicable law e.g. for ladk of consent, capadty, fraud etc. The
invalidity in the case of being 'null and void' is from the very
inception. The arbitration agreement will be 'inoperative’ if for
some reason it ceases to have effect. It will, therefore, be
inoperative if, for example, disputes have been settled, or a
judidal order has been passed by a competent court of law
restraining the parties from giving effed to the arbitration
agreement. Likewise, 'incapable of being performed' relates to
draumstances where the enforcement or performance of the
‘arbitration agreement' becomes impossible e.g the forum agreed



-11-

for arbitration no more exists, or the conditions of the 'arbitration
agreement’ are such that they are not capable of being enforced.
It may, therefore, be conduded that null and void, inoperative or
incapable of being performed is in the context of and in relation
to the 'arbitration agreement’, and not the underlying or the

entire agreement.

13. It may also be noted that there is a further distinction
between the law applicable in the case of the entire agreement,
the arbitration agreement and the forum chosen for arbitration.
This determination becomes essential for interpreting the
arbitration agreement according to the law that goverms it. In
SULAMERICA CIA NACIONAL DE SEGURO S.A versus ENSEA
ENGENHARIA S.A [2012] EWCA Gv 638 the Court of Appea held
that a three stage enquiry is to be undertaken to determine the
goveming law of the arbitration agreement, firstly, whether the
parties expresdy chose the law of the arbitration agreement,
secondly, whether an implied choice has been made and, lastly,
in the absence of an express or implied choice, the system of law
with which the arbitration agreement has the dosest and most
real connection. The law goveming the arbitration dause shall be
applied to determine whether it is null and void, inoperative or
incapable of being performed.

14. It is, therefore, obvious from the above discussion
that in dedding an application under section 4 of the Adt of
2011, the Court has to dedde if there is an arbitration

agreement, and in case the answer is in the affimmative, to
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consider whether the dispute(s) are covered by the arbitration
agreement, then to determine the proper law goveming the said
arbitration agreement, so as to finally dedde whether, under the
applicable goveming law, the arbitration agreement has become
null and void, inoperative or incapable of being performed. In
the instant case the assertion of the respondent/plaintiff is that
the entire agreement has become inoperative and incapable of
being performed. However, no such assertion has been made
regarding the arbitration agreement i.e Atide 12 of the
Agreemert. It is their case, that since the Agreement has been
terminated and M/s Famatone, the predecessor-in-interest of
the defendant No.2 has sdd the relevant division to the
defendant No.1, therefore, the agreement has becone incapable
of being performed. It is not disputed that ICC exists and the
disputes can be resolved pursuant to Artide 12 of the
Agreemert.

15. There is no force in the contention made on behalf of
the respondents/plaintiffs that the agreement has become
incapable of being performed and, therefore, the suit is not liable
to be stayed under Sedtion 4(2) of the At of 2011. The conduct
of the respondents/plaintiffs contradids their own stand.
Pursuant to dause-12 of the Agreement, the arbitration
proceedings under the IGC Rules were initiated and, admittedy,
the same auminated in rendering of a partial award of the
Tribunal, consisting of three  Arbitrators. The
respondents/plaintiffs had fully partidpated in the proceedings of
their chosen forum, but at some stage they dedded not to
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proceed further. The award rendered by the Tribunal was also
not challenged by the plaintiffs. The suit was instituted in 2011
i.e. after more than eleven years from the date of tenmination of
the Agreement. After the termination, the respondents/plaintiffs
had themselves invoked the arbitration dause and partidpated in
the arbitration proceedings under the ICC Rules. The prayer of
the Suit makes it obvious that the disputes arise out of and are
in connedtion with the Agreement, particularly, its termination
vide letter dated 18-07-2000, and the consequences flowing
there from. It has not been asserted that the arbitration
agreement, incorporated as Artide 12 of the Agreement, has
become inoperative or incapable of being performed. The
respondents/plaintiffs are bound by the arbitration agreement.
Furthermore, it is apparent from the prayer sought in the suit
that other defendants have been arrayed so as to avoid the
proceedings being stayed under Sedion-4 of the At of 2011.

16. The respondents/plaintiffs had indeed exeauted the
Agreement out of free will, and had incorporated an arbitration
agreement as Artide 12 thereof. They had voluntarily agreed and
accepted to take disputes, if any, to a Tribunal consisting of
three Arbitrators. The respondents/ plaintiffs are bound by the
commitment under Artide 12 of the Agreement.

17. This Court is also consdous of the observation made
by the august Supreme Court in the case of *Hitadv Limited V5.
Rupali Polyster’ [1998 SOVR 1618].-
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T may obsarve that while dealing with an application
under Section 34 of the Arbitration Act in reation to a
foreign arbitration dause like the one in issue the
Court'’s gnpraach should be dynamic and it should bear
in mind that uniess there are some compelling reasorns,
such an arbitration dause should be honoured as
generally the other parly to such an arbitration dause is
a foreign party. Wth the develgpment and gromth of
International  Trade and Commerce and due (o
modernization of Communicatiory/ Transport system in
the Werld, the contracts containing such an arbitration
dause are very common novadays. The bargain, that
follons from the sanctity which the Court attaches to
contracts, must be gpplied with more vigour to a
contract containing a foreign arbiration dause. e
should not overiook the fact that any breach of a teem
of such a contract to which a foreign company or person
is a party, will transit the image of Pakistan in the
comty o nations. A ground which could be a
contermplation of party at the time of entering into the
conract as a pruagent man of business camot furmish
basis for refusal to stay the suit under section 34 of the
Act. So the ground like, that it would be diifficult to carry
the voluminous evidence or numerous witnesses to a
foreign country for arbitration proceedings or that it
would be too expensive ar that the subject-matter of
the contract is in Pakistan or that the breach of the
contract has taken place in Pakistan in my view cannot
be a sound grourd for refusal to stay a suit filed in
Pakistan in breach of a foreign arbiration dause
contained Iin conract of the nature refered o
hereinabove. In order to deprive a foreign parly to have
arbitration in foreign country in the manner provided for
in the contract, the Court should come to the condlusion
that the enforcement of such an arbifration dause
would be unconsdonable or would amount to forcing
the Paintiff to hornour a different contract which nas
not in contermplation o the parties and which could not



*ugmen Khan/

-15-

have been in their contermplation as a prudent man of
business.”

18. For what has been disaussed above, this Court is
satisfied that Artide 12 of the Agreement is a valid ‘arbitration
agreement’, the disputes raised in the suit, read with the prayer
sought, are covered under the said arbitration agreement. The
respondents/plaintiffs have not asserted that the 'arbitration
agreement’ is null and void, inoperative or incapable of being
performed. Their assertion that the Agreement has become
incapable of performance is neither rdlevant nor tenable for the
purposes of section 4 of the Adt of 2011. Consequently, the
instant application is allowed and the proceedings in the suit are

Stayed.

(ATHAR MI
JUDGE

Announced in open Court on

JUDGE

Approved for reporting.
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