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Athar Minallah, J: The fads, in brief,

are that the respondents No.2 to 4 are the legal heirs of
Syed Nazar Hussain Shah Bukhari, deceased. The
predecessor of the respondents had executed an agreement
to sell with the petitioner for the sale of a building unit
consisting of basement, shops and two flats, situated at Plot
No.1-Z, Sea Sun Plaza, Markaz F-10, Islamabad (hereinafter
referred to as the “Property”). The sale agreement, dated
23-08-1999, alongwith supplementary agreements dated 18-
09-1999, 22-11-1999 and 24-01-2000 (hereinafter referred
to as the “"Agreement to sdl”) is admitted. The buyer



CR. No. 1192 0f 2010
Mian Muhammed Ajmel Versus Syed Nazar Hussain Shah Bukhari, etc.

institled a suit in the Court of leamed Gvil Judge,
Islamabad on 03-12-2001, for spedfic performance of the
agreement. The parties entered into a compromise and the
deaee was passed on 21-10-2003. Exeaution proceedings
were initiated by the dearee hdder and the petitioner filed
an objedtion petition. The objection petition was dismissed
by the leamed Exeauting Court vide order dated 07-07-2009.
The petitioner filed an appeal, which was dedded by the
leamed Additional Districc Judge, Islamabad; vide order
dated 06-10-2010, whereby the appeal was dismissed. On
25-11-2010, the petitioner filed a revision petition before the
Lahore High Court, Rawalpindi Bench, Rawalpindi, which was
later transferred to this court. The instant revision wes
dedded vide order dated 22-03-2012. The legal heirs of the
respondent No.1 filed CP. No. 505 of 2012, which was
dedded by the august Supreme Court vide order dated 18-
12-2014. The order of this Gourt, dated 22-03-2012, wes set
aside, and the matter was remanded badk to this Court for
dedsion afresh. The relevant portion of the judgment of the
august Supreme Court is as follows:

"To our mind the premises thus
recoraed are neither legal nor logical
within the parameters of Section 47 of
the CPC The poirtts urged before the
Hgh Cout could well have been
dedded by itself without having

recourse to remand of ase that too
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when no fresh evidence was required to
be recorded for the just and proper
agedgsion of the ase. The materal
available on record is by all means
suffident to enable the Cout to
pronounce a balanced and befitting
Juagment”.
2. The leamed counsd for the petitioner has
contended that; the deaee dated 21-10-2003 was in
pursuance of the compromise / settlement between the
parties, duly recorded by the Banking Court, Rawalpindi vide
its order dated 07-10-2003; on 08-10-2003, the petitioner
recorded his statement before the leamed Trial Court; the
deaee was passed in tenms of the consent between the
parties and in terms of the compromise / settlement dated
07-10-2003 before the Banking Court, Rawalpindi; the suit
was deaeed in the light of the respective statements
recorded before the leamed Trial Court, particularly the
statement of the petitioner, dated 08-10-2003; the terms
and conditions of the compromise / settlement mede
between the parties before the Banking Court, Rawalpindi on
07-10-2003 are to be read with the decree dated 21-10-
2003; the agreement/settlement arrived at between the
parties was unambiguously intended to be an integral part of
the deaee; the terms and conditions of the agreement to
sell, induding the roof rights in favour of the petitioner, are
to be treated as an integral part of the decree; the deaee is
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not in accordance with the compromise / settlement, which
had been effedted and reduced into witing before the
Banking Court, and pursuant to which the petitioner had
recorded a statement dated 08-10-2003 before the leamed
Trial Court; this Court, as well as the Qvil Court, does not
become fundtus offido and retains  control over the action,
and has the jurisdidion to modify the decree even at this
stage; the respondents, without fulfilling their part of the
compromise / settlement, intiated exeaution proceedings for
the transfer of the property; the respondents were dismissed
from service and they had committed fraud; the respondents
obtained the deaee through misrepresentation, undue
influence and without the free consent of the petitioner; this
Court at this stage has the jurisdiction to set aside the
decree, so as to incorporate the terms and conditions of the
compromise / settlement, which ought to have been made
part of the deaee; reliance has been placed on the cases
'"Mst. Kistmar Naseern versus Hazara Hill Taat and others”
[PLD 2005 Peshavar 136] 'Mafram Khan versus Fateh
Khan and 03 others” [2003 A.C 1474], "Miss Kiran Arif Man
versus Miss Kinza Khalid and another” [PLD 2008 Islamabad
11], "Habib Ullah versus The State” [2005 MLD 558], "Mt
Bashiran versus Muhammad Sharif and 09 others” [1988
ac 2236] A Rehman elc versus Hgi Muhammad
Sulerman etc” [MR 1990 Qvil 246]. Stress has been laid on
the soope of this Cout while exerdsing its revision
jurisdiction, in support of the argument that in order to do
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complete justiee the deaee, even at this stage, an be
brought into conformity with the terms of the
agreement/settlement between the parties.

3. On the other hand, the leamed counsel for the
respondents have contended that the instant revision
petition has been filed against the conaurrent findings of the
two leamed Courts below dismissing the objection petition;
the two leamed Courts below have exerdsed jurisdiction in
accordance with law and no illegality or material irregularity
has been pointed out by the petitioner; the Exeauting Court
annot go beyond the dearee; the scope of Section 47 of the
CPC 1908 (hereinafter referred to as the “(PC") is to the
extert of the questions relating to the exeaution, discharge
or sdatisfadion of the deaee and, therefore, under no
draunstances can the Exeauting Court  modify, alter or go
beyond the dearee; reliance in this regard has been placed
on the ases "Ishad Masih and others versus Emmanuel
Masih and others” [ 2014 SOVR 1481], "Humayun Hassan
versus Arslan Humayun and another” [PLD 2013 S.C 557,
"Muhammad Tarig Khan versus Khawaia Mubammad Jawad
Asam ard others” [2007 SOVR 818, "Mst. Nascern Akitar
and another versus Shalimar General Insurance, Compary
Limited and (2 athers” [19% SOVR 22], "Mazhar ud Din
Sadique and another versus Ms Industrial Developrmetn
Bank of Pakistan” [2014 A.D 998], "M/s Habib Bank Limited
versus Banking Court Ne.IT and 02 others” [2012 AD 218],
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'"Wet. Yasmeen versus National Insurance Corporation and
others” [204 A.C 979} the petitioner cannot rely on a
doaument or the agreement/settlement in the exeaution
proceedings; even in the case of a consent or compromise
deaee, the Exeauting Court cannot go beyond the
compromise dearee, and the same has to be enforced as it
is; reliance in this regard has been placed on the case
"Predsion Engineening Ltd and others versus The Gays
Leasing Ltd” [ALD 2000 Lahore 290 a pre-decrecta
agreement / compromise affedting the exeautability of the
dearee cannot be considered by the Exeauting Court, unless
the same is incorporated in the deaee; rdiance in this
regard has been placed on the cases "Asf Latif versus
Additioral District & Sessions Juage, Man Channu and 02
others” [2005 MLD 122], "Azad Government of the State of
Jammu and Kashmir through its hief Searetary versus Big.
(Retd,) Muharmmad Aslam Khan” [199%4 MLD 1825], 'Krishra
Rg Tradng Coporation versus Ram Saran Dass and
Brothers” [AIR 1962 Alahabad 374] 'Robert Herales
Skinner versus RM Skinner and others” [AIR 1937 Lahore
537] axd ‘'Bhaskar Dattatraya @ Subnis  versus
Nilkanthdattatraya Subnis” [AIR 1938 Negpur 265] the
scope of the jurisddtion of this Court under Section 115 of
CPC is limited, and it aan neither amend a deaee at this
stage, nor read or consider a document not incorporated
therein; the right of appeal against the dearee was provided
to the petitioner, and the same was not availed; the
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petitioner cannot agitate the error in the dearee at this stage
i.e. after 12 years of passing the deaee; the petitiorer is
trying to take an undue advantage; the deaee has to be
read as it is; the roof rights as daimed by the petitioner,
even assuming to have been incorporated in the deaee,
could not have been exeatted, as the same is not
pemmissible under the relevant law i.e. the Capita
Development Ordinance 1960 and the Rules / Regulations
made there under; the petitioner has not made out a case
for interference with the conaurrent findings of the two
lower Courts.

4. The leamed counsels also submitted their
respective arguments in writing and the same were placed

on record.

5. The leamed counsels have been heard and the
record perused with their able assistance.

6. As the leamed counsel for the petitioner has
laid great stress on the scope of the jurisdiction of this Court
while exerdsing its powers under sedtion 115 of the CPC,
therefore, the said contention shall be addressed first. The
other question arising from the arguments, and to be
considered, is whether the exeauting court can go beyond
the decree and thus treat the terms and conditions of the
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agreement/settlement thereof. Lastly whether, considering
the fads and draumstances, interference is warranted by
this Court when the two leamed Courts have gven
concurrent findings.

Scope of the Revisional Jurisdiction of

this Court
7. The august Supreme Court in the case “Kanwal
Nain and 03 others versus Fateh Khan and others” [PLD
1983 S.C. 53] has quoted a passage from a judgment of the
Privy Coundl in the aase “N.S. Venkatagiri Ayyangar and
another versus Hindu Religious Endowments Board, Madras”
relating to interpretation of Sedtion 115 of the CPC, wherein
it has been held that the provision empowers the High Court
to satisfy itsdf upon three matters.

(@ That the oder of the sub-

ordinate Court is within its jurisdictiory

(b) that the aase is one in which the

Court ought to exerase jurisdictiory and

(©) that in exerdsing jurisdiction that

Court has not acted illegally, that is, in

breach of sorme provision of law, or with

matenial  imegulartty, that s by

committing some error of procedure in

the course of the trial which is material

in that it may have affected the ultimate
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8. It wes further observed that Sedtion 115
applies only to cases in which no appeal lies, and where the
legidature has provided no right of appeal. The Privy
Coundl, therefore, held that the manifest intention of the
legidature is that the order of the Trial Court, right or
wrong, shall be final, except in the draumstances highlighted
above. It was, therefore, held that unless the case was not
covered under Section 115 of CPC and the High Court was
satisfied in this regard, then in such a case no power could
be exerdsed to interfere simply because it differs, however
profoundly, with the condusions of the subordinate Court
regarding questions of law and facts. This view of the Privy
Coundl wes affirmed and quoted with approval in a earier
judgment of the case of Supreme Court in "Urar Dad Khan
and another versus Tila Mubammad and 14 others” [PLD
1970 S.C Z88]. The said prindples were further affirmed by
the Supreme Court in a chain of judgments and the
prindples as eluddated and enundated may be summarized
as follows:

(a) The sagpe of revisioral jurisdidion is

limited and disaetionary and should not be

exerased if substantial justice has been

dore between the parties;

), The sagpe is limited in interfering

with concurrent findings of the lower

Courts, however exceptiors to this rule are

when the findings are based oy (i)
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insuffident evidence (i) misreading of

evigence (1if) non-consideration of material

evidence (1v) erroneous assumption of facts

(v) patent errors of law (Vi) consideration of
inadmissible evicence (vii) abuse of

Jurisdiction (vili) arbitrary exerase of power

(ix) unreasorable view has been taken
which is not inconsonance with law (x)
conausion drann Is perverse or cortrary to
law (xi) when based on cojedural
presumption or erroneous presumplion or
wrong preposition of law;

(©) Ordinarily ermroneous aedsion of

facts are not revisable;

(@) Mere fadt that the High Court
may differ on a question of fad or mixed
question of law ad fact is nat a valid

ground for interference with concurrent

findings;

(€) The concurrent findings recorded

on the basis of evidence is not suspectable

to further review to justify interference by

the High Court in revisioral jurisdction);

(9 Court having the jurisdicion to

aetermine the question in issue aannot be

said to have adted illegally or with material

10
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imegularnity, merely for the reason that the
aedasion amved at was erroneous;

0 Interference in such jurisdiction
would not be possible for mere fact that
regopraisal of evidence might suggest
another view of the metter;

h) Hgh Cout may undertake
regopraisal of evidence, If it finds that there
Is gross misreading of evidence by the Trial
Court or by the lower Appellate Court and
matenal evicence was ignored,

9. The above prindples have been quoted from
and enundated by the august Suprenme Court in the cases of
“Umar Dad Khan and another versus Tila Muharmmed and 14
others” [ALD 1970 S.C 288] "Karmal Nain and 03 others
versus fateh Khan ard others” [PLD 1983 S.C 53] "M,

Rashid Beg versus Rehmat Ulah Khan and 04 others” [PLD
2001 S.C 443] "Khan Mr Daud Khan and others versus
Mahrullah ard others” [PLD 2001 S.C 67], "Sulerman versus
Mst, Zeenat Jan and 02 others” [PLD 2003 S.C 362], "Imam
Din and (M4 otters versus Bashir Ahmed and 10 others” [PLD
2005 S.C 418], "Asmatullah versus Amarat Ulah through
Legal Represerttative” [PLD 2008 S.C 155], "Atig-ur-Rehman
through (Real Father) and another versus Mubarmmad Amin”
[PLD 2006 SC 309 "Awmad Newaz Khan versus
Muhammad Jaffar Khan and others” [2010 SOYR 954),

1
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YAdministrator, Thal Develgprment through FACO Bhakbar
ad others versus Ali Mubammad” [2012 SOVR 730] and
"Noor Muhammed and others versus Mst. Azmat-e-Bibi”
[2012 SO'R 1373].

10. The above prindples have recently been
reiterated and dinched in the judgment of the august
Supreme Court titled as "Mardl Hassan alias Mehdl Hussain
and another versus Mubammad Anf” [PLD 2015 S.C 137].

The relevant portion is as follows;

In other words the revisional
Jjurisdiction is meartt to redify; to
obviate forehand and stave off the
exerase of jurisdicional ermors/defeds
axdd illegaliies angor nateria
imegulaity commtted by @ the
subordinate court in thet regard, But the
Gase deaded' (order/judgment assailed)
has to squarely fall within the saope and
purview of section 115 CPC”

11. The august Supreme Court further held that
once the case is covered under section 115 of the CP.C,
then approaching the Court for the redressal of a grievance
is not @ mere privilege but a valuable right of an aggrieved

party.
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12. This Court, therefore, can only exerdse its
revisional power and jurisdiction as draumsaibed by the
prindples and law disaussed above. There is, therefore, no
force in the argument of the leamed counsel for the
petiioner that this court has unfettered powers under
Sedtion 115 of the CPC.

What is the Scope and power of an

Executing Court and whether it can
go beyord the decree,

13. Dearee has been defined in Section 2(2) of CPC
as meaning “a formal expression of an adjudication, which,
so far as regards the court expressing it, condusively
determines the rights of the parties with regard to all the
matters in controversy in the suit or any of the matters in
controversy in the suit". A deaee may be preliminary or
final. The explanation of Section 2(2) of the CPC draws the
distinction between a prdiminary and final deaee. In the
e of the latter, the adjudication completely disposes of
the suit, while the former does not have such an effect. The
powers of an exeauting court are provided under Section 47
of the CPC. It, inter alia, provides that all questions arising
between the parties to the suit in which the deaee wes
passed, or their representatives, and relating to the
exeaution, discharge or satisfaction of the deaee, shall be
determined by the Court having jurisdiction to exeaute the
dearee. Order XXI of the CPC governs the procedure for the
exeaution of dearees and orders. A combined reading of the

13
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provisions unambiguoudly shows that after a deaee has
been drawn up, the sane is to be exeauted. The decree
drawn up following a judgment is distindt and separate. It is
by now settled law that a deaee by defintion is an
expression of condusively determining the matters placed
before a Trial Court for adjudication.

14. What if the judgment and dearee are pursuant
to an agreement, but the terms thereof are not mentioned in
the latter? The earliest judgment of the august Supreme
Court on the question is ‘Ghulam Muhammad versus Sultan
Mahmud and others” [PLD 1963 S.C 265]. The fads of the
e in the said judgment were that a suit for dedaration
and possession was deareed. The judgment granted both
the rdiefs i.e. the dedaration and the possession. However,
while drawing up the decree, the rdief of possession was
not incorporated therein. The deaee remained unexeauted
and, therefore, another suit was filed for possession of the
same property. The matter went up to the august Supreme
Court. It was an admitted fact that the dearee did not agree
with the judgment. However, it was held that the relief of
possession even in such draumstances could not be read in
the deaee as having been granted. The august Supreme
Court further observed that two remedies were available
concurrently i.e. filing a subsequent suit, provided the
subject matter of the previous suit was different and distinct,
or to amend the deaee under Section 152 of the CPC. It

14
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was further observed and held that the remedy under
Section 152 of the CPC could also be provided suo moto by
the competent court by amending the deaee, so as to make
it conform to the judgment.

15. It would be pertinent to refer to observations
made by the Lahore High Court in the case "M&t. Astraf Biby
versus Barkat Ali” [PLD 1956 Lahore 27]. His lordship M
Justice BZ Kaikaus (as he then was) had observed in the
said judgment that “as soon as the Court discovered that the
decree did not in fact follow the compromise on acoount of a
slip or derical mistake, it became its duty to correct the
mistake for no person could be prejudiced by an act of the
Court”. It wes also held that the Court was vested with the
power of adting suo moto and corrediing the dearee under
Sedtion 152 of the CPC.

16. Following the prindples laid down in the
Ghularm Muhammad case Siprg, the august Supreme Court
has held a consistent view that an exeauting court cannot
extend its jurisdidion to go behind the deaee and question
its corredtness. Reference may be made to the aases "Ged
Riaz Ahmad Shah and another versus Dayal Singh College
Trust Sodety and another” [1972 SOVR 237], "Mubammad
Ali and others versus Ghulam Sawar and others” [19589
SOVR 640] "Mst. Naseemm Akftar and (4 others versus
Shalimar General Insurance Company Ltd and 2 others”

15
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[1994 SOVR 22| 'Fakir Abdullah and other versus
Government of Sindh through Seaetary to Govermment of
Snah, Revenue Department Sindh Seaetariat and others”
[PLD 2001 S.C 131], "Allah Ditta versus Ahrmed All Shah and
others” [2003 SOVR 1202] '"Rehmat Wazir and others
versus Sher Azal and others” [2005 SOVR 668] and
"Muharmmad Al versus Zakir Hussain” [PLD 2005 Lahore
331/ Two judgments have referred to exaceptions to the
established rule that an exeauting court cannot look beyond
the deaee or look into the judgment, and the same are as

follows:

() When the deaee is silent regarding
what property was the subject metter of
exealtion, then only in such an
everttuality the exeatting court can look
into the juagmert in order to find the
said property. 2003 SAVR 1202

() The exeatability of a deaee an be
questioned by the exeatting court If It is
satisfied that (a) the deaee is a nullity
in the eyes of the law, (b) it has been
passed by a Court having no jurisdiction
(©) the exeadtion of the deaee will not
infriinge the legal rights of the deaee
holaer, If refused to be exeatted or (d)
the aeaee has been passed in vidation

16
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of any provision of law. PLD 2001 S5.C
131.

17. Now this Court will examine the orders passed
by the two lower Courts, so as to determine whether in the
light of the above discussed prindples, an interference by
this Court in exerdse of its revsional jurisdidion is
warranted or not. The judgment was passed on 21-10-2003
pursuant to the statement made by the present petitioner /
defendant No.1. Following the judgment the deaee was
drawn up, which is as follows:
"Suit of the plaintiff is deaeed in

the way that defendant No.2 is drected

to substitute the name of plaintiff Syed

Nezar Hussain Bukhari s/0 Syed Nijabat

Ali Shah, as co-allottee / co-sharer in

place of Man Muhammed Aimal, in its

record with regard to Aot No.1-Z, 10,

Makaz, I[slamabad subjed to the

payment of all dues according to the

ries and regulations of the (A

Paintiff would step into the shoes of

aefenaantt No.1. so for liability on suit

property are concermed. \o order as to

the costs”.

18. The above deaee is unambiguously an
expression of the adjudication, and condusively determines
the rights of the parties in the suit. The objection petition

17
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filed by the petitioner raised matters which are neither
expressed in the deaee, nor can be construed as part
thereof. The leamed Trial Court, vide order dated 06-07-
2009, dismissed the objedion petition on the grounds that
the matters raised by the petitioner / defendant No.1 were
not an expression nor part of the deaee and, therefore, the
petition was found to be frivdous. The petitioner, thereafter,
preferred an appeal, which was also dsmissed by the
learmed Additional District Judge, Islamabad, vide impugned
order dated 06-10-2010. The leamed Appdllate Court held
that the deaee passed in favour of the plaintiff is not
subject to any condition. It was further observed that in case
the petitioner / defendant No.1 was aggrieved on the ground
that the deaee had not been drawn up according to the
compromise / settlement, or that there was some other
error, then an appea ought to have been preferred.
Admittedly, no appeal was preferred by the petitioner /
defendant No.1. The objedion petition was also filed
belatedy, and raised grounds which were nat tenable, as
the deaee is unambiguous and the exeauting court could
not go beyond the deaee. Moreover, it has been conceded
before this Court by the leamed counsel for the petitioner /
defendant No.1 that the terms and conditions of the
compromise / setlement are neither refleded nor
incorporated in the dearee dated 21-10-2003. On the basis
of the settled prindples and law as disaussed above, the
Exeauting Court could neither modfy nor take into

18
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consideration documents or the agreement, which is not
reflected or incorporated in the deaee. The petitioner /
defendant No.1 also did not exerdse his right to assail the
decree by preferring an appeal. The leamed Trial Court as
well as the Appdlate Court have corredly appredated the
fads and law in the instant case. The leamed counsel for
the petitioner has not been able to satisfy this Court that
interference is required nor a Gase is made out so as to
exerdse jurisdidion under section 115 of the CP.C. The
conaurrent findings are in accordance with law and well
reasoned. This Court has been informed that a fresh suit has
been filed by the petitioner, while an appliction under
section 152 of the C.P.Cis also pending before the trial court
for amendment of the deaee. In the draumstances, this
Court is not indined to interfere in exerdse of its revisiondl

POWESS.

18. For what has been discussed above, there is
no merit in the instant petition and, therefore, the same is
dismissed,
(Athar Minallah)
Judge
Announced in the Open Court on

Judge
Approved for reporting.
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