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SAMAN RAFAT IMTIAZ, J.-

l. This Judgment shall decide the above titled Writ Petitions, which

involve common questions of law arising from similar facts.
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2. The Petitioner [Chaudhary Fawad Ahmed] vide W.P. No. 4560 of
2023 has sought (1) setting aside of Orders dated 30.11.2023 (“Impugned
Order 1”) and 12.12.2023 (“Impugned Order II”) whereby the
Respondent No. 1 [Election Commission of Pakistan (“ECP”)] ordered the
contempt proceedings against the Petitioner to be conducted in Adyala Jail,
Rawalpindi (“Adyala Jail”); and (i1) directions to the ECP to proceed with
the hearing in open court as conducted earlier in the premises of ECP and

to the relevant authorities to produce the Petitioner on each date of hearing.

3. The Petitioner vide W.P. No. 1976 of 2023 has
that the Notifications No. F. No. 6/4/2023-Lit-1
(“Impugned Notification No. I”) and 20.
Notification No. II”) whereby the ‘ ation of

ht declaration

8.12.2023

Pakistan through the Secretary, Minist

directions to the concerned authoriti all administrative

ctitions the Petitioner is a law practitioner

and member ourt Bar Association of Pakistan. He was

Information Broadcasting as well as Science and Technology in the
erstwhile Pakistan Tehreek-e-Insaf government. The Petitioner has
allegedly been targeted by his political opponents in order to keep him out
of the elections held in 2024 by lodging false, frivolous, and unfounded
cases against him in which he has been arrested merely to vex him and his
family. The Petitioner was in the custody of the National Accountability
Bureau on physical remand at the time of filing of W.P. No. 4560 of 2023.

The Petitioner being under trial prisoner was being produced in various

Courts. The contempt proceedings were initiated against the Petitioner for
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the alleged use of intemperate language and contemptuous remarks against

the ECP during media talk.

5. During the proceedings of contempt the ECP issued the Impugned
Order No. I ordering that the contempt matter against the Petitioner shall be
conducted in Adyala Jail by the ECP as proceedings of similar matter of
contempt against Imran Khan shall be conducted in Adyala Jail,
Rawalpindi hence the Ministry of Interior was directed to notify the trial of

the matter in Adyala Jail after fulfilling all the requisite legal formalities

and proceedings for framing of charge against the Petitioner was ordered to

be conducted on 13-12-2023 at Adyala Jail, Rawalpindi.

6. Thereafter, the ECP issued the Impuged O

as similar matters are fixed for proceedifigs in@d il on the next date

i.e. 13-12-2023 therefore such matté®sh 1X ng with other
matters for submission of replygto gsh notice and for further
proceedings at Adyala Jail, Raw hwhi lowing the Petitioner’s
lawyers along with clerks, moth ttend the proceedings on the

next date.

Subsequently, {the FO the Impugned Notifications pursuant

enge these Petitions.

ounSel for the ECP, at the very outset, challenged the
the¢'instant Petition. In this regard, she submitted that the
original No ated 19.8.2022 issued by the ECP to the Petitioner was
challenged by the Petitioner before the Lahore High Court, Rawalpindi
Bench in W.P. No. 2285 of 2022 while also seeking inter alia a
declaration that Section 10 of the Elections Act, 2017 (“Elections Act”) is
ultra vires. Thereafter, Show Cause Notice dated 13.9.2022 (“SCN 1”)
was issued which too was challenged by the Petitioner before the Lahore
High Court, Rawalpindi Bench in W.P. No. 2605 of 2023 while also

seeking declaration that Section 4 of the Elections Act is ultra vires. Both

the said petitions were not pressed on 13.3.2023. However, subsequently
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the Petitioner filed W.P. No. 47883 of 2023 challenging not only the
Notice dated 19.8.2022 and SCN I yet again but also Order dated 5.6.2023
passed by the ECP in the proceedings emanating from the Notice dated
19.8.2022 as well as the vires of Sections 4(2) and 10 of the Elections Act
and Rule 4 of the Election Rules, 2017 (“Election Rules”). W.P. No.
47883 of 2023 was dismissed for non-prosecution on 22.1.2024 but a
restoration application was filed by the Petitioner on 23.1.2024 which is
pending. The learned counsel for the ECP therefore argued that propriety

demands that this Court restrain itself from exercisinggj

that propriety demanded that the suliseq

post remand proceedings shoul

Islamabad High Court since a

challenged before the Islamab

province he cannot be permitted to challenge another order passed in the
same proceedings before another High Court. She argued that since the
Impugned Order I and Impugned Notification I have been passed in
contempt proceedings arising out of Notice dated 19-08-2022 and SCN 1,
which have been challenged before the Lahore High Court, Rawalpindi
Bench, propriety demands that this Court does not exercise jurisdiction in
the matter. The learned counsel for ECP further contended that this Court

will be required to interpret Section 10 of the Elections Act in order to
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consider the arguments of the Petitioner as to whether or not ECP is a
Court and whether it is liable to fulfill the requirements of Section 352,
Cr.P.C., whereas the vires of Section 10 of the Elections Act is under
challenge by the Petitioner in W.P. 2285 of 2022 before the Lahore High
Court, Rawalpindi Bench.

0. The learned Assistant Attorney General relied upon FElection

Commission of Pakistan and others versus Pakistan Tehreek-e-Insaf and

others, PLD 2024 SC 267 and referred to Section 10, CPC to submit that a

party cannot agitate the same matter which is directly ‘0m substantially at

issue in a previously instituted case.

€. maint

S

10. In response to the challenge to th
petitions, the learned counsel for the P
emphasized that the Supreme Couff) of uddin Tirmizi
(Supra) concluded that both the owgder:; mabad High Court
as well as the Peshawar High sed” with lawful authority.
Even otherwise, the learned co etitioner submitted that the
circumstances of the case Tirmizi (Supra) are different from
the instant case as 1 saldCase ah order passed by the ECP rejecting an
was enged before this Court in writ petition

the matter to the ECP whereas what was

denied that tter agitated before this Court is the same or substantially
similar to the matter agitated in W.P. No. 47883 of 2023 before the Lahore
High Court, Rawalpindi Bench and that even otherwise the said petition
cannot be considered as pending since it has been dismissed vide the Order
dated 22.1.2024 and has not yet been restored. In this regard, he referred to
Order 1X, Rules 8 and 9, C.P.C. to argue that a matter dismissed for non-
prosecution cannot be revived till the order of dismissal has been set aside

which has not yet happened in W.P. No. 47883 of 2023 as the restoration
application 1is still pending. Moreover, he argued that the Lahore High
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Court, Rawalpindi Bench has not exercised jurisdiction in the matter as the
matter has not been heard on merits. Whereas, the Petitioner has also
challenged Impugned Order and Notification II arising from Show Cause
Notice dated 13-6-2023 (“SCN II”), which was challenged by the
Petitioner before this court vide W.P. 2004 of 2023 that was dismissed and
against which ICA No. 354 of 2023 has been filed which is pending. He
therefore contended that the instant writ petitions challenging the
Impugned Order and Impugned Notification II are maintainable as this

Court has already exercised jurisdiction in SCN II, andgn view thereof the

also be challenged before this Court.

11.  On merits the learned counsel fo
9(4) which provides that while exercisi C rred on it by
sub-section (1), the ECP shall be dee angElection Tribunal to
which an election petition has be shall, notwithstanding
anything contained in Chapter regilate its ®wn procedure. He pointed
out that the ECP is not adimbunalunder Scction 10 and that it is not a
ndment in Article 175A, another

Court as without a Cons al a

High Court cannot b e statutory provisions. He highlighted
that pursuant 1 990t the Elections Act the Cr.P.C. applies to,
inter alia, offence’ where sufficient provision does not exist
e therefore argued that the ECP was bound to follow
the proce cribed in Section 342, Cr.P.C. and Section 3 of the
Lahore High Court Rules for a jail trial, which the ECP failed to do. The
learned counsel for the Petitioner drew the Court’s attention to the
Impugned Order I wherein it has been noted that since the contempt
proceedings against Imran Khan are taking place in Adyala Jail,
Rawalpindi therefore proceedings against the Petitioner shall also be
conducted in Adyala Jail. He submitted that the Petitioner and Mr. Imran
Khan have been issued different show cause notices. He referred to copies

of SCNs issued to the Petitioner as well as the notice/show cause notices
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dated 19.8.2022 and 13.9.2022 issued to Mr. Imran Khan to highlight that
the contempt allegedly committed by the Petitioner was on different dates
and different venues. He also contended that the instant writ petitions have
not become infructuous despite the Petitioner having been released on bail
as charge against the Petitioner was framed inside Adyala Jail on 3-1-2024
which will stand vitiated only upon a declaration setting aside the
Impugned Orders and Impugned Notifications as prayed for vide the instant

petitions.

12. The learned counsel for the Petitioner in W.P 1976 of 2024

argued that the Impugned Notifications have been issue jolation and

derogation of the applicable laws.

13. The learned counsel for the E itte charge has been

framed against the Petitioner in A@yal a the Impugned
Order and Notification I only whege ge Was been framed nor
nt fo the Impugned Order

instant writ petitions to the

contempt case in open Court and not for setting aside the Impugned Orders.
She argued that the amended prayer whereby setting aside of the Impugned
Orders has also been prayed for even if allowed would be allowed from the
date of amendment and not from the date of institution of W.P No.4560 of
2023 as no prayer for declaring them void ab initio has been made. Thus
even if W.P No0.4560 of 2023 is allowed, according to the ECP it will not
have the effect of setting aside any order that may have been passed by

ECP in Jail pursuant to the Impugned Order and Notification I prior to the
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date on which the prayer was amended as this Court does not have suo
moto powers. She therefore argued that setting aside the Impugned Orders
will not have the effect of vitiating the proceedings that may have taken
place in Adyala Jail so far. She also referred to Section 10, CPC and
submitted that while the same relief may not have been prayed for vide
W.P No.4560 of 2023 filed in this Court as in W.P No.47883 of 2023 filed
before the Lahore High Court, Rawalpindi Bench, however, the arguments
submitted by the learned counsel for the Petitioner before this Court in
s to be submitted

these proceedings are substantially the same as argume

before the Lahore High Court, Rawalpindi Bench in Wi, N0.47883 of

2023 if the same is restored. She argued that the contem

a&l ther

n 1990f

sui generis and not criminal proceedings

with ‘trial of an offence’ as used in Sec ections Act which

pertains to other offences under the®@aid submitted that

Criminal Procedure Code, 189 application upon
contempt proceedings conducted is empowered to regulate its
own proceedings under Secti Elections Act. She further
submitted that Section 3 lies to a criminal Court, whereas
ECP while conduc coitcmpt Aproceedings acts as a High Court.
Similarly Rule 3 of t ahor Court Rules and Orders does not apply

o submitted that the proceedings before ECP

against the Petitioner in Adyala Jail was because similar proceedings
against Mr. Imran Khan were taking place in Adyala and that
contemptuous remarks by both the accused persons were made at a time

when they were both members of the same political party.

14.  With respect to W.P No.1976 of 2024, the learned counsel for ECP
submitted that although the Petitioner has specifically prayed for a

declaration therein that all proceedings pursuant to the Impugned
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Notifications are illegal and of no legal effect, the petition not only suffers
from laches but is also hit by Order II, Rule 2, CPC as the relief claimed
for arises from the same cause of action as alleged in W.P No0.4560 of
2023, in which no such prayer was made and therefore such claim would

be deemed relinquished.

15. While exercising their right of rebuttal, the learned counsels for the
Petitioner in both the instant petitions submitted that Article 10-A of the
Constitution of the Islamic Republic of Pakistan, 1973 (“Constitution”) is

to be read into every criminal charge. They relied upon Waveed Akhtar vs.

3 others, PLD 1996 SC 42; Talal Ah te, 2019
SCMR 542; and Contempt Proceeag1g ] n, Chairman
Pakistan Tehreek-I-Insaf, PLD 2014 toWassert that contempt

proceedings are quasi criminal in ed that ECP does not

re. y
enjoy unbridled authority. Th re e atténtion of the Court to the

Impugned Orders and subuai they do not refer to Sections 3 and 4

of the Elections Act and ¢ ther@upon is an afterthought. They also

pointed out that whil€ the I Orders refer to legal formalities it is
1

not specified a ormalities.

Maintainability of Writ Petitions:

17.  As held by the Supreme Court in the case of Salahuddin Tirmizi
(Supra) it is proper to decide the question of jurisdiction of this Court in the
first instance being a fundamental question. It is undisputed that in light of
Salahuddin Tirmizi (Supra) this Court does possess jurisdiction in the
instant matter given that the Impugned Orders under challenge in W.P. No.
4560 of 2023 were passed by ECP in connection with the affairs of the

Federation within the territorial jurisdiction of this Court.
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18.  The question posed by the arguments presented by both the sides is
whether keeping in view the principles of propriety settled in the case of
Salahuddin Tirmizi (Supra) this Court ought to restrain itself from
exercising jurisdiction in view of the pendency of a restoration application
filed by the Petitioner in W.P. No. 47883 of 2023 (which was dismissed by
the Lahore High Court, Rawalpindi Bench for non-prosecution) wherein
the Petitioner has challenged the SCN I from which the Impugned Order 1
arises. In this regard I rely upon Ghulam Qadir vs. Sharimati Sadori Baie
and 2 others, 2011 YLR 2560 and Abbas Ali and anogher vs. Asif Abbas
and 3 others, 2016 CLD 555 whereby it has been held tf

a restoration

application by itself would not bring life into dead p imgs unless

life is put into it by the court in the form (‘resto

19. Be that as it may, W.P. No. 47

Lahore High Court, Rawalpindi Ber%h

3

s digtissed by the
cution on 24.1.2024

pr
d before this Court on
W.P. No. 4560 of 2023
pugned Orders, SCN I from

whereas the instant W.P. No. 45
30.12.2023. Thus it transpires

0
thojday
was filed before this Cou llenging the
which the Impugned Ord e wagpunder challenge before the Lahore

High Court, Rawalpifidi Ben

20. 0 N II from which the Impugned Order II
arises ha allenged before this Court in W.P. No. 2004 of 2023
which n 25.9.2023 against which an ICA was filed and is
pending si

21. Going by the argument submitted on behalf of the ECP, Impugned
Order and Notification I should have been challenged before the Lahore
High Court, Rawalpindi Bench whereas the Impugned Order and
Notification II should have been challenged before this Court.

22. However, let us consider whether the Impugned Orders and
Notifications could be challenged by way of separate petitions before two

different High Courts. The subject matter of both the Impugned Orders
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and Notifications is for the ECP to conduct trial of the alleged contempt
against the Petitioner in Adyala Jail. The reason stated in the Impugned
Order I for the jail trial is the contempt proceedings against Imran Khan to
be conducted in Adyala Jail, Rawalpindi while the reason given in the
Impugned Order II is similar matters fixed for proceedings in Adyala Jail.
Thus the reason given in the subsequent Impugned Order II is the pendency
of the proceedings in Adyala Jail pursuant to inter alia the Impugned Order
I. The purported reasons for the jail trial in the Impugned Orders I and II

are therefore inextricably linked with each other. Bhe Petitioner has

grounds.

23. In the case of Muslim Comm
s Limited vs.
igh Court held that
t High Courts on the

Supreme Court and in the case of Mi

Federation of Pakistan, 2013 MLD 4

invoking the Constitutional juris
same subject matter seeking
different grounds is no n view of the foregoing
pronouncements, the Im and II could not be challenged in
two different High C@urts gi the subject matter as well as the relief
prayed for w sSemtiallyd be the same and the grounds identical.

Thereforegto id thejpossibility of a conflict in judgment, the Petitioner

was ¢ ned tofile one petition challenging both the Impugned Orders
and Noti 10n8® It is also not out of place to observe that conflicting
judgments with regard to the Impugned Orders could have resulted in an

absurd situation.

24. Had the Petitioner challenged both the Impugned Orders and
Notifications before the Lahore High Court, Rawalpindi Bench it would
have invited the Respondents’ objection to the jurisdiction of the Lahore
High Court, Rawalpindi Bench on exactly the same ground as raised before
this Court by submitting that SCN II from which the Impugned Order and

Notification II arose was heard and dismissed by this Court which is also
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seized of ICA No. 354 of 2023 against the Judgment dated 25.9.2023
passed in W.P. No. 2004 of 2023. Since SCNs I and II were both
challenged before two different High Courts, no matter which High Court
the Petitioner approached to challenge the Impugned Orders and
Notifications, the ECP would object to the jurisdiction given the pendency
of the writ challenging the other SCN in the other High Court. However,

the Petitioner cannot be left remediless in such circumstances.

25. Moreover, the writ petition filed before the Lahore High Court,

Rawalpindi Bench to challenge SCN 1 has been diSmissed for non-
prosecution and the restoration application has not oecn decided.
Although the dismissal happened after the filing of t
Court can take into consideration subseg¥®nt e
giving complete and effective relief in ch,4Vhold that the

instant writ petitions are maintainable.

Whether the Writs have beco ruct s as the Petitioner is no
longer in Jail?

26. The Petitioner file 60 of 2023 seeking setting aside of

the Impugned Order ns to proceed with the holding of the
proceedings at premiseS on 30.12.2023 while the charge against

the Petitione gned Order I was framed in Adyala Jail on

Order I is liable to be set aside will impact the charge that was framed in

jail.

27. The ECP argued that setting aside the Impugned Order I will not
have the effect of setting aside the charge framed in jail pursuant to the
Impugned Order 1. In this regard, she highlighted that the initial prayer

was not for setting aside of the Impugned Orders rather was only for

! Imran Ahmed Khan Niazi vs. Federation of Pakistan and others, PLD 2024 Islamabad 155.
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direction to proceed in open court. The Petitioner sought setting aside of
the Impugned Orders by seeking amendment in the prayer clause of the
W.P. 4560 of 2023 on 24.1.2024 which was allowed by this Court on 02-
02-2024 whereas charge had already been framed on 03.1.2024. The
learned counsel for the ECP argued that the Petitioner has not prayed for
declaration that the Impugned Order I is void ab initio and as such setting
aside of the Impugned Orders would take effect from the date of

amendment in prayer and not from the date of institution of the writ

petition.

28. This argument is misconceived in view of Mst@Bawgkat Bibi vs.
Khushi Muhammad and others, 1994 SCMR 2240 Stheld that
once an amendment is granted it relates G suit was
filed. This dictum has been consistegtl 1 erior Courts.”

Thus, in case the Impugned Order I is s it willhbe set aside from the

date of institution of W.P. No. 45 20 ich case the proceedings

ill n

held pursuant to the Impugne er ssarily have to fall to the

ground.’

29. Insofar as the u Order and Notifications II are concerned,

neither charge en fr against the Petitioner nor any other

proceedings Adyala Jail pursuant thereto whereas the
r

elédsed from Jail on bail during pendency of the

infructuous. ever, the ECP has not placed before this Court any
material for me to conclude that the Impugned Orders and Notifications II
have been withdrawn. Thus, the possibility that the ECP may resume

hearings in Adyala Jail pursuant to the Impugned Orders and Notifications

* Fazal ur Rehman and 2 others vs. Begum Sughra Haque, 2000 MLD 562; Mst. Bakht Bibi vs. Khushi
Muhammad and others, 1994 SCMR 2240; Sabir Ali vs. Mst. Zubaida Bibi,1993 MLD 321; and
Secretary to Government (West Pakistan) Now N.W.F.P. Department of Agriculture and Forests,
Peshawar and 4 others, PLD 1978 SC 242.

} Vice-Chancellor Agriculture University, Peshawar and others vs. Muhammad Shafiq and other, 2024
SCMR 527.
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IT in the event that the Petitioner is again incarcerated in Adyala Jail cannot

be ruled out in which case it is imperative to determine their legality.

30. Moreover, the ECP has argued that it is free to regulate its procedure
and as such can hold the contempt proceedings at any venue of its
choosing. This argument has been dealt with later in the instant judgment.
Suffice it to say at this point that in such case the fact that the Petitioner is
no longer in jail at the moment would by itself have no bearing on the

Impugned Orders and Notifications unless they are withdrawn. Therefore,

in my opinion the writs have not become infructuous.

Application of Section 352, Cr.P.C. and Rule 3 of ahore High
Court Rules on contempt proceedings conducted b C

31. In Shahid Orakzai vs. Pakistan ' : Group) and
8 others, 2000 SCMR 1969 and @ S pt Proceedings

D 2018 SC 738 the

initiated against Mr. Daniyal Azi

Supreme Court of Pakistan held f court proceedings are not

stricto sensu a criminal trial u P ut are sui generis in nature

constituting neither. Ibrahim and others vs. Syed Ahmad
and others, PL upreme Court held that Superior Courts

not strictly able upon contempt proceedings conducted by Superior

Courts.

32. That being settled, nevertheless it is important to appreciate the
historical and statutory reasons for why the provisions of Cr.P.C. are not
applicable upon contempt proceedings conducted by superior courts in
order to determine whether they are applicable upon contempt proceedings
conducted by the ECP or not. To this end, I will refer to the judgment
rendered by the Supreme Court of India in Sukhdev Singh vs. Honourable



Page - 15
W.P. No.4560/2023.
W.P. No.1976/2024.

C.J.,S. Teja Singh and the Honourable Judge of the Pepsu High Court at
Patiala, AIR 1954 SC 186 wherein the applicant argued that contempt by

virtue of being an offence punishable in India under the Contempt of
Courts Act, 1952 falls within the definition of ‘offence’ given in the
Criminal Procedure Code and as such is triable thereunder. The Supreme
Court of India disagreed with the proposition by referring to Section 1(2) of
the Criminal Procedure Code which expressly excludes special jurisdiction
from its scope and held that the power of the High Court to punish for

contempt is a special jurisdiction inherent in all Courtg,of Record and as

the proposition that it is a special jurisdiction, the judg

precedent whereby the origin of the poweito pu apt’ in the
case of the Calcutta, Bombay and Madgas Hi was traced to the
of 15 by way of

Common Law of England. The Gov@n

Section 106 continued to all 1n “existence the same

jurisdiction, power, and authority; the’ commencement of that
Act and Section 113 empowere ent of new High Courts by
Letters Patent with autho
and authority as ar te or fmay be conferred on any High Court
existing at the mencement of the said Act. Keeping that in view, the
judgment ob ore High Court was established by Letters
Patent in was?duly constituted a Court of Record. A Special
Bench he or¢” High Court punished contempt of itself in the year

1925 in the r of Habib son of Sadullah Khan, AIR 1926 Lahore 1.

The judgment rendered therein records that no objection has been taken to
the jurisdiction of such court and as such discussion at length is
unnecessary however the Full Bench observed that the authorities on the
subject have been carefully examined based on which the Court was
satisfied that as a Court of Record it had the jurisdiction to deal summarily

with contempt.
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33.  After discussing the foregoing history, the judgment rendered in
Sukhdev Singh (Supra) discusses the Contempt of Courts Act, 1926 and
refers to its heading as well as its preamble to hold that the said Act
recognized an existing jurisdiction in all Letters Patent High Court to
punish for contempt [as opposed to creating one]. The only doubt with
which the Contempt of Courts Act, 1926 deals is the doubt whether a High
Court could punish for contempt of a court subordinate to it and removes
such doubt. Thus the judgment holds that the power to punish for contempt
is inherent in the Letters Patent High Courts by virtuegf being Courts of
of the Lahore

Record. It further notes that in 1927 another Full Benc

High Court consisting of five Judges re-examined the pos

of Muslim Outlook, Lahore, AIR 1927 L.ah 610 an [ 1 '

decision in Habib (Supra) and held that this jun di%ﬁ:rent in every
High Court. In 1942 the Lahore Higfli€o N sition in a Full
Bench for the third time and r S co Thus, the
h he

lusion.
Supreme Court of India in Sukh that'the power of contempt
is an inherent power in all Le Pate h Courts by virtue of being

Courts of Record.

34.  Further wheth@t such p nferred in 1950 by the Constitution of
India consti T ower or continuation of an existing power the
jurisdictiom wasgheld e a special one and therefore outside the purview
of Cr.
Court Ac

Supseme Court of India also considered the Contempt of
1 which repealed the Contempt of Court Act, 1926 and
observed that 1t assumes, as the old Act, the existence of a right to punish
for contempt in every High Court as opposed to creating one. It was also
held that since the Constitution vests the right to punish for contempt in
every High Court, no Act of a Legislature can take away that jurisdiction

and confer it afresh by virtue of its own authority.

35. The Supreme Court of India also reflected upon the wisdom behind
not applying the Criminal Procedure Code in respect of the exercise of the

power to punish contempt by High Courts by observing that it is apparent
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that the Criminal Procedure Code cannot be called in aid in such cases as
otherwise given the maximum punishment that can be imposed for
contempt it would be triable by a Magistrate and not by a High Court.
Thus it was held that the Code of Criminal Procedure does not apply in
matters of contempt triable by a High Court. The High Court can deal with

it summarily and adopt its own procedure.

36. Let us understand what a Court of Record 1s. In Crown vs. Abdur

Rahman, PLD 1950 Baghdad-ul-Jadid 36 the court observed that a Court of

Record according to Blackstone is that “where the @ets and judicial

proceedings are enrolled in parchment for a perpet

testimony; which rolls are called a Records of Courts_and % h high

and super-eminent authority that their t s not on.

All Courts of Record are the King's Courts in rlght of hls Crown and Royal

dignity and, therefore, no other Court had authorzly to f ine or imprison; So
a . A W

that the very erection of a new ]urlsdlctzon wzth the power of fine or

imprisonment makes it instantly a Court of Record ", The judgment holds

that it is on this ground th erior Courts in England are Courts of
Record and possess the in rom the earliest times to commit a
person for contemptiby a s process and that the High Courts in
India exercise t jufisdiction to punish their contempt as Courts

of Record@s the€y haveibeen so created by the Letters Patent.

37. ort,\the power to deal with contempt of the superior courts
exists in d since time immemorial. The High Courts in India
exercised similar powers as Courts of Record under their Letters Patent”.
The Letters Patent constituting the High Court of Judicature at Lahore for
the Provinces of the Punjab and Delhi dated 21-3-1919 ordained it to be a
Court of Record. By way of the High Court of West Pakistan
(Establishment) Order, 1955 the High Court of Judicature for the Province
of West Pakistan was established and the High Court of Judicature at
Lahore, the Chief Court of Sindh, the Judicial Commissioner, Court in the

* Crown (Supra)
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North-West Frontier Province and Baluchistan ceased to exist. Section 9 of
the High Court of West Pakistan (Establishment) Order, 1955 applied the
Letters Patent constituting the High Court of Judicature at Lahore for the
Provinces of the Punjab and Delhi dated 21-3-1919 to the High Court of
Judicature for the Province of West Pakistan. In 1970 three new High
Courts i.e. Peshawar High Court, Lahore High Court, Sind and Baluchistan
High Court were established by way of the High Court (Establishment)
Order, 1970. Under Section 3(2) each new High Court was ordained to be a
ich Court of West
nd Sind High
Court (Order) 1976 two new High Courts i.e. thg Court of

Court of Record with such power and authority as the k

Pakistan. Thereafter in 1976 by way of the Baluchista

Baluchistan and the High Court of Sind v&re es
ority as the High
Court of Sind and Baluchistan. In a®uts e High Court
to punish for contempt is an i tion ¥and irrespective of

whether such power conferred by, itiion, 1973 constituted a fresh

d, ghe ECP does not have any inherent or

er tOQpunish for contempt. It derives its power to punish

for c mY8ection 10 of the Elections Act, which is reproduced

“10. Power to punish for contempt.—The Commission may exercise
the same power as the High Court to punish any person for contempt
of court and the Contempt of Court Ordinance, 2003 (V of 2003), or
any other law pertaining to contempt of court shall have effect
accordingly as if reference therein to a “court” and to a ‘judge”
were a reference, respectively, to the “Commission” and the
“Commissioner” or, as the case may be, a member of the
Commission.” [Emphasis added]

39.  Sub-section (37) of Section 3 of the General Clauses Act, 1897 as
well as sub-section (o) of Section 4 of the Cr.P.C., define the word

‘offence’ to mean “any act or omission made punishable by any law for the
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time being in force”. The Full Bench of the Allahabad High Court in State
vs, Oadna Jabt Mulviya and another, AIR 1954 ALL 523 was confronted

with the question whether contempt punishable by the High Court is an
offence within the meaning of Section 5(2) of the Code of Criminal
Procedure. The Court acknowledged that the power to punish contempt is
an inherent power of the High Court as well as a Constitutional power and
that it was not created by the Contempt of Court Act, 1926. The Court
considered the word ‘law’ as used in the definition of ‘offence’ provided

for in the General Clauses Act and held that contempt, would not be an

offence unless made punishable by any law passed
legislature or in other words by statute. Thus it was hel ntempt of
court is not an offence within the meaningef Sec ¢\Code of
enacted law. On

by ECP under

Criminal Procedure which deals with offences@rea
the other hand, in the case before mef®on

the Elections Act. As such, cont hin the meaning of

the term as given in the General

40.  Sub-section (2) of
Cr.P.C. extends to the wh

., essentially provides that the

but in the absence of any specific

provision to the con not tained therein shall affect any special

or local law n oree,,or any special jurisdiction or power conferred, or

any speci of edure prescribed, by any other law for the time
being asis added]. Furthermore, sub-section (2) of Section
5 of the vides that all offences under any other law (other than

the PPC) shall be investigated inquired into, tried, and otherwise dealt with

according to the provisions contained in the Cr.P.C., but subject to any

enactment for the time being in force regulating the manner or place of

investigating, inquiring into, trying or otherwise dealing with such offences

[emphasis added].

> Abdul Hayee Khan vs. The Crown and another, PLD 1956 (W.P.) Lahore 424.
S Messrs Green Vally Trading Company vs. Additional Director of Adjudication State Bank of Pakistan
and another, 2003 YLR 1185.
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41. Even if the Elections Act were to be regarded as a special law, it
would not automatically take the enactment out of the scope of Cr.P.C.
The Cr.P.C. would not affect a special law or special jurisdiction or a
special form of procedure provided under a law for the time being in force
only in the absence of any specific provision to the contrary in such law.
Whereas, the Elections Act contains Section 199 which provides as
follows:
“199. Provisions of the Code to apply.—In the matters relating to

reporting, investigation, summons, warrants, enquiry, trigl of an offence
or other ancillary matters where any provision or any suffi@ient provision

apply in the matter.” [Emphasis added]

The term ‘Code’ has been defined to mean the Cr.P,
of the Elections Act. Thus, the Elec 1 that contains a
specific provision expressly makidg th le upon the
stipulated matters to the extent pragvidedthere 1 g it within the fold

of the Cr.P.C., to such extent.

42. argued*that ‘trial of an offence’ does

not refer to contempt proce it refers to other offences provided

provides the enalties and Procedures. Sections 167 to 189 of

Judge subject™to Section 193 which provides for certain offences
punishable under Section 174 to be tried by authorized officers. In
addition, Section 192 provides for certain offences under the PPC to be
tried by the Registration Officer. Thus Chapter X contains not only

offences under the Elections Act but also refers to offences under the PPC.

43.  Section 198 provides that punishment imposed for an offence under
this Chapter i.e. Chapter X is in addition to any liability incurred under any

other provision of the Elections Act. The use of the words ‘an offence
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under this Chapter’ in Sections 190 and 198 indicates that there may be
offences provided for under other chapters of the Elections Act. Had there
been no offence provided for under any other chapter of the Elections Act
the Legislature would have simply stated offences under the Elections Act
in order to distinguish them from the offences under the PPC covered by
Chapter X. Yet perusal of the provisions of the other chapters of the
Elections Act does not reveal any offence other that the offence of

contempt in Section 10.

44.  On the other hand, the words ‘under this chapter @ie conspicuously

missing from Section 199. Thus by virtue of Section 198 he Elections

Act read with Section 1(2) and 5(2), Cr.P.C., in my gpini %

extent that no provision or sufficient prqui xistS§for such matter in the

QVisions
of Cr.P.C., shall apply to the reporting, 4

enquiry, or trial of the offence of conte

Elections Act and the Rules.

45. The learned counsel for t CPa

the Elections Act, the EC

that by virtue of Section 3 of
ed to regulate its own procedure in
the performance of 1 uties and exercise of its powers. The
Elections Act d y provision pertaining to the venue for
holding cont . Therefore, she argued that the ECP was not

bound to h t proceedings at its own premises and could hold

46. First of all it may be noted that Section 3 of the Elections Act is
couched in general terms that the ECP shall regulate its own procedure in
inter alia the exercise of its powers whereas Section 199 thereof
specifically provides that the provisions of Cr.P.C. shall apply to inter alia
the trial of an offence conducted by the ECP to the extent that no provision

or sufficient provision exists for such matter in the Elections Act and the
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Rules. It is trite law that specific provisions contained in a statute on the

same subject prevail over the general provisions’.

47. Even otherwise, the application of Section 352, Cr.P.C., does not in
any way conflict with the ECP’s right to regulate its own procedure under
Section 3 of the Elections Act. Section 352, Cr.P.C., simply provides that
the place in which any criminal court is held for inter alia trying any
offence shall be deemed an open Court to which the public generally may

have access to so far as the same can conveniently contain them. Thus the

effect of Section 352, Cr.P.C., would simply be that the place in which the

ECP holds the trial of the offence of contempt shall be acd an open
Court to which the public generally may have access_to he same

®

can conveniently contain them.

Application of Article 10-A of @he nstitlti on__contempt
proceedings conducted by the ECP:

48. A public trial is even othe ent of a fair trial pursuant

to Article 10-A of the Consti . been held by this Court in

2024 CLC 953 that T to plinish contempt results in a conviction
and a citizen cap onlyabe conyicted through the exercise of judicial power

ercised in accordance with Article 10-A of

Public hearing an ingredient of a fair trial:

49.  In her additional note to the judgment passed in Jawwad S. Khawaja
and others vs. Federation of Pakistan and others, PLD 2024 SC 337,

Justice Ayesha Malik has observed that a ‘public hearing’ is one of the
basic ingredients for a fair trial in light of Article 10-A of the Constitution.

" Muhammad Igbal and others vs. Nasrullah, 2023 SCMR 273; Amir Akber Khan and others vs. National
Accountability Bureau and others, PLD 2022 Sindh 440.
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This Court in Imran Ahmed Khan Niazi vs. Federation of Pakistan and
others, PLD 2024 Islamabad 155 has held that the insertion of 10-A in the
Constitution through the Constitution (Eighteenth Amendment) Act, 2010

has elevated an accused’s right to be tried in an open court in the usual
court premises to a fundamental right and that an open trial is an integral
component for a fair trial. The importance of an open and public trial has

been explained in the said judgment as follows:

“72.  The virtues of an open trial cannot be emphasized enough. The
open_court principle is a hallmark of democratic society and applies to all
judicial proceedings.” This principle has long beendyrecognized as a
cornerstone of the common law. Public access to the CourtShguarantees the
integrity of judicial process by demonstrating that justic tdiministered in
a non-arbitrary manner, according to the rule of enness is

necessary to maintain the independence and zmp wwts. It is
integral to public confidence in t / public's
understanding of the administratio us@ice. Wdréovery openness is a

principal component of the legitimac ( ss and why the
parties and the public at large abide b 57 ourts.”’ In Scott v.
Scott’?, Viscount Haldane held that t ccess to the Courts is
one principle turning not on c cessity. In the same case,
Lord Shaw held that "[i]n the

jon as publicity has place can
any of the checks applicable tice operate. Where there is no
publicity there is no j, ", d Atkin in Ambard v. Attorney-General of

McPherson24, i
judicial proced. ourt must be open to any who may present
In Estes v. Texas”, it was held that publicity
serves f the particular purposes of the trial and, indeed,

Open trials play a fundamental role in furthering the

tion of guilt or innocence. In Craig v. Harney’®, it was held
public event and what transpires in the courtroom is public
Sherman Estate v. Donovan’’, the Supreme Court of Canada
held as follows:-

"Court proceedings are presumptively open to the public. Court
openness is protected by the constitutional guarantee of freedom of
expression and is essential to the proper functioning of Canadian
democracy. Reporting on court proceedings by a free press is often
said to be inseparable from the principle of open justice. The open
court principle is engaged by all judicial proceedings, whatever their
nature. Matters in a probate file are not quintessentially private or
fundamentally administrative. Obtaining a certificate of appointment
of estate trustee in Ontario is a court proceeding engaging the
fundamental rationale for openness -- discouraging mischief and
ensuring confidence in the administration of justice through
transparency -- such that the strong presumption of openness
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applies”. [Emphasis added]

50. The Universal Declaration of Human Rights (UDHR) in Article 10;
the International Covenant on Civil and Political Rights ratified by Pakistan
on 23-6-2010 in Article 14; and the European Convention on Human
Rights in Article 6 titled, right to a fair trial provide that all persons are
entitled to a fair and public hearing by an independent and impartial
tribunal, in the determination of their [civil] rights and obligations and of

any criminal charge against them.

51.  Thus the discretion of the ECP, if any, to cho@se the venue for
holding of contempt proceedings cannot be exercised 4 anner that

deprives the accused of his Constitutionally guaranteed rig air trial

under Article 10-A of the Constitution. ' Déen a ledged
in Imran Ahmed Khan Niazi (Supra) th Cr.P.C. and
Rule 3 of the LHC Rules give discre’i istrate as regards the
place where a trial or inquiry is t e 1s nothing in Cr.P.C.
to compel a Magistrate to holdhi inqghe usual Court premises.

But the discretion to direc
exercised sparingly and iom@'he judgment explains that “Such
discretion is not un ot be exercised arbitrarily. Exercise
of discretion i by the circumstances of the case including
the condugt o n order for a jail trial ought to be passed in
er formation of the view based on tangible material
f the trial outside jail may disrupt public order or
internal security due to a surcharged atmosphere as to spoil and vitiate

the requirements of a calm, detached and fair trial.”

52. Examination of the Impugned Orders does not reveal reference to
any exceptional circumstances or to any material which would indicate that
the holding of the contempt proceedings against the Petitioner in Adyala
jail may impact public order or internal security or would vitiate the
requirements of a calm, detached and fair trial. The only reason given for

the ECP to call for the contempt proceedings against the Petitioner to be
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conducted in Adyala Jail is because of the contempt proceedings that were
being held against Mr. Imran Khan in jail. Mr. Imran Khan is not a co-
accused in the SCNs issued to the Petitioner nor is the Petitioner a co-
accused in the show cause notices issued to Mr. Imran Khan for contempt.
Admittedly, the alleged contemptuous conduct of the Petitioner and that of
Mr. Imran Khan was on different dates and at different occasions. The

learned counsel for ECP was unable to show how the fact that the
Petitioner and Mr. Imran Khan were part of the same political party at the

time of the alleged contempt by both necessitated the hglding of contempt

proceedings at the same venue especially at the cost o Petitioner’s

Constitutional rights. As held in Imran Ahmed Khan pra) the
considerations which ought to weigh in Wi& the ideting to
hold a sitting in jail are considerationsfof in ige, expeditious

hearing of trial and a requirement off@ fai ich should be

apparent in the judicial order passed he fftal in jail. Whereas,
rders for conducting the
contempt proceedings against re neither in the interest of

justice nor expeditious h the requirement of a fair and open

ly extraneous to the Petitioner’s case.

trial. In fact, the reas A% enti

53.  This Co Ahined Khan Niazi (Supra) also acknowledged
cte 1
ermi

that a trialgco ail can also be an open trial as members of the
ted to witness the proceedings subject to security
measures Under relevant prison rules. The judgment in Imran Ahmed
Khan Niazi (Supra) specifically notes that a trial open to public would
include not just the appellants’ friends and relatives but also the
representatives of the media and since that was not done it was held that the
proceedings or trial conducted thus far were not just prejudicial to the
rights of the appellants but invalid and therefore stood vitiated. In the
present case, the Impugned Order II only allow the Petitioner’s legal
team, mother, and wife to attend the contempt proceedings to be

conducted at Adyala Jail but do not provide for allowing attendance of
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the contempt proceedings in jail by members of the public or media

representatives.

54. In fact, the learned counsel for ECP argued that the proceedings held
in the ECP premises are also not public though she conceded that
journalists are free to attend such proceedings whereas, neither journalists
nor members of the general public were allowed to attend the contempt
proceedings held by the ECP at Adyala Jail against the Petitioner thus far.

The ECP cannot exercise the powers conferred upon a High Court and at

the same time act in contravention of the requirementS§imposed upon a
High Court while exercising such powers. I will refrain fz ng into the
vires of Section 10 of the Elections Act as it is not
this Court. Whether Section 10 of the ns JEés’ or not 1is
yet to be decided. However, as long as 0 statute books and
it th
C

the ECP exercises the powers conferred u under it must do so

strictly in accordance with Article itution, which includes
holding of a public trial which ire I fulfilled just by allowing
the Petitioner’s lawyers e family members to attend the

proceedings..

titioner 1S entitled to a fair trial under Article 10-A

nter alia, entails a public hearing. The

trial and as such are ultra vires the Constitution and illegal. Given that the
basic order i.e. the Impugned Orders have been found without lawful
authority, the superstructure built upon it i.e. Impugned Notifications must

also fall to the ground”®.

56. In view of the foregoing, the instant Petitions are allowed and the

Impugned Orders dated 30.11.2023 and 12.12.2023 and Notifications dated

8 Vice-Chancellor Agriculture University, Peshawar, ibid .
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8.12.2023 and 20.12.2023 are hereby set aside as being without lawful
authority. Consequently, the contempt proceedings/trial conducted in
Adyala Jail against the Petitioner which did not constitute an open trial

stand vitiated for being in violation of Article 10-A of the Constitution.

(SAMAN RAFAT IMTIAZ)
JUDGE

Announced in open Court on this 25" day of July, 2024.

UDGE

Approved for

Q)Q/
N




