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ATHAR MINALIAH, C.J.- This appeal has been

preferred by the Anti Narcotics Force, (hereinafter referred to as the

,,Appellant1, under section 48 of the Control of Narcotic Substances

Act 1997, (hereinafter referred to as the "Act of 7997J, assailing

order dated L4.L2.2020. The impugned order was passed by the

learned Judge, Special Couft (CNS), Islamabad, whereby an

application filed by the prosecution under section 540 of the Criminal

Procedure Code, 1898 (hereinafter referred to aS the "Cr.P.C.")

seeking the summoning of the forensic/chemical analysis expert was

dismissed.
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2. The learned Law Officer who has appeared on behalf of

the Appellant has argued that; the learned trial coutt has

misinterpreted the judgment of the august Supreme Court titled

"Qaiser Javed Khan vs. The State through Prosecutor General Punjab,

Lahore and another", PLD 2O2O SC 57; more than 08 Kilograms of a

narcotic drug was recovered while in the possession of the

respondents; the repoft, dated L0.07.20L7, of the National Institute

of Health, Drugs Control and Traditional Medicines Division,

Isfamabad (hereinafter referred to as the "Laboratoryl has

confirmed that the substance recovered from the possession of the

respondents is covered under the definition of narcotic drug under

the Act of L997; the protocols applied for testing the substance are

mentioned in the repoft, dated 10.07.2017; the learned trial coutt

was not precluded from summoning the chemica! analyst as a witness

for clarification; the reasoning recorded by the learned trial couft are

in disregard to the scope of powers vested in a trial court under

section 540 of the Cr.P.C.

3. The learned counsel for the respondents, on the other

hand, has placed reliance on the judgment of the august Supreme

Couft titled "Qaiser Javed Khan vs. The State through Prosecutor

General Punjab, Lahore and another", PLD 2O2O SC 57 and has

argued that if the test applied is not mentioned in the repoft of the

chemical analyst then summoning of a witness is barred because

doing so would amount to allowing the prosecution to fill in the

tacuna; likewise, in order to justify summoning a witness for

clarification the learned tria! court must be satisfied that protocols
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which were applied and the results of the test are also mentioned in

the report; if the aforementioned ingredients are not mentioned in

the report then summoning a witness would amount to filling the

lacunas in the prosecution case.

4. The learned Law Officer for the Appellant and the learned

counsel for the respondents have been heard and the record perused

with their able assistance.

5. The admitted facts are that on 24.O5.20L7 FIR

No.50/2017 was registered at the Police Station, Anti Narcotics Force,

Notth Rawalpindi. It was alleged that the respondents were arrested

from the crime scene pursuant to the recovery of narcotic drugs,

weighing more than 08 kilograms, from their possession. Samples

were separated and later sent to the Laboratory for chemical analysis

testing. After submission of the repoft under section L73 of the

Cr.P.C the charge was framed. The report of the Laboratory, dated

L0.07.20L7, was placed on the record as Ex-PG. Perusal of the repoft

shows that the Laboratory has confirmed that the samples contained

narcotic drugs within the definition of section 2 of the Act of L997.

The report further mentions that the Laboratory had applied test

analysis protocols in !ine with the United Nations Office on Drugs and

Crime guidelines of L987, L994, 1998, 2006 and 2008. The

Laboratory, in its report, has unequivocally concluded that the

samples were identified as containing Charas (Garda). The test report

is dated prior to the rendering of the judgment of the august

Supreme Court in the case titled "The State through Regional Director

ANF vs. Imam Bakhsh and othets", W. The said
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judgment was rendered by the august supreme court on 03.10.201g.

It is noted that though it is implicit in the report of the Laboratory

that in order to reach a conclusion some process of testing was

carried out but the details thereof are not mentioned. The Appeltant

filed an application for summoning the chemical analyst who had

prepared the repoft, dated L0.07.2012, as a witness. The learned

trial court, vide impugned order dated L4.L2.2ozo, dismissed the

application and the relevant reasoning is reproduced as fottows:-

"By now it is settled law that report of the

Government analyst must contain (i) the fesfs

carried out (ii) the protocols apptied to carry out

these fesfs and (iii) the resutt of the tesfs. Any

ambiguity therein may be resolved by this court by

exercising its power under proviso to Section 510

Cr.P.C but when the report is silent about fhe fesfs

carried out and the protocols applied then the same

would amount to filling in the defects by

summoning the forensic scientist/analyst.,,

6. It is noted that the august supreme court, in the case

titled "The state through Regional Director ANF vs. Imam Bakhsh and

others", 2o.78 scMR 2ogg considered and has deatt with in great

detail the principles and law relating to rules 5 and 6 of the Controt of

Narcotic Substances (Government Analysts) Rutes, 2oo1 (hereinafter

referred to as the "Rules of 2ool J. The august Supreme Court has

observed and held that non compliance of rule 6 can frustrate the

purpose and object of the Act of LggT i.e. control of production,
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processing and trafficking of narcotic drugs and psychotropic

substances, as conviction cannot be sustained on a repoft that is

inconclusive or unreliable. It has been observed that the report must

contain the details of the test and analysis in the shape of the

protocols applied for the test and that any report failing to give

details of the full protocols of the test applied could not be treated as

conclusive or reliable and, instead, would be suspicious and

untrustworthy. It would not meet the evidentlary assumption which

ought to be attached to a report of the Government Analyst under

section 36 (2) of the Act of t997.It has been further held that even if

a rule is directory, its substantial compliance as opposed to strict

compliance is required. In the case titted "Taimoor Khan and another

vs. The State and another", 2076 SCMR 627, the august Supreme

Court has held that rules 3, 4 and 6 of the Rules of 2001 were

mandatory in nature and, therefore, if the chemical analysis has been

conducted in derogation then it cannot be relied upon for convicting

an accused. In the case titled "Asmat Ali vs. The Stat?", pilEQMR

199!., the august Supreme Court has observed and held that where

a forensic report conclusively establishes the narcotic character of the

substance wlth sufficient details regarding the test carried out, the

insufficiency of protocols mentioned in the said report would then be

inconsequential. In the case titled "Mushtaq Ahmad vs. The State and

another", 2O2O SCMR 474 it has been observed by the august

Supreme Couft that rule 6 of the Rules of 2001, being directory in

nature, did not preclude an accused from summoning the

Government Analyst so as to solicit specific details, if any, required

by the latter to vindicate his position. In the case titled "Qaiser Javed
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Khan vs. The state through Prosecutor General Punjab, Lahore and

another", PLD 2O2O Supreme Coutt 57 the Supreme Couft has

held and observed as follows:-

"The Report of the Government Analyst must

show that the test applied was in accordance with a

recognized standard protocol. Any test conducted

without a protocol loses its reliability and

evidentiary value, Therefore, to senre the purposes

of the Act and the Rules, the Report of the

Government Analyst must contain (i) the fesfs

applied (ii) the protocols applied to carry out these

fesfs (iii) the result of the test(s). This sequence,

for clarity and better understanding can be

envisaged as follows;

Test Applied Protocols (Applied to carry
out the fesfs)

Resu/ts of the
test(s)

7, Once the above three requirements under

Rule 6 are contained in the Report of the

Government Analyst, any ambiguity therein may be

resolved by the Trial Court by exercising its power

under Proviso to section 570, Cr.P,C. The said

provision sfates that the Court fftEty, if it considers

necessary in the interest of justice. Summon and

examine the person by whom such report has been

made. Therefore, the Trial Court while examining
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the said Report has the power to summon the

Government Analyst in case there is any ambiguity

in the said Report and seek clarification thereof.

This clarification can only be based on the existing

record of the Government Analyst and does not

mean to allow the Government Analyst to conduct a

fresh test or prepare another Report, for that would

amount to giving the prosecution a chance of filling

the gaps and lacunas in the Report. The Trial Court

must also be mindful of the Analyst (expert) does

not vouch for its evidentiary value, as observed in

Khairul Bashar, The Courts are free to examine the

contents of the Report and to assess its evidentiary

value (weight), a matter distinct from ,fs

admissibility.'

7. It is obvious from the above precedent law that

compliance with rule 5 of the Rules of 2001 is crucial. A conviction is

not sustainable on a report that is inconclusive or unreliable. The

chemica! analysis report must contain the essential details of the test

and analysis. If the report does not disclose the essential details then

it cannot be treated as reliable and trustworthy. The compliance with

rule 5 must be substantial and its strict compliance is not necessary.

If the report conclusively establishes the narcotic character of the

substance and sufficient details regarding the test carried out have

been mentioned, then insufficiency of protocols would not be

consequential. The repoft should show that the test applied was in

accordance with the recognized standard protocols. The report must
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contain three ingredients i.e. the tests applaed, the protocols applied

to carry out these tests and, lastly, the results thereof. In case the

report contains the said three ingredients then any ambiguity can be

resolved by exercising the power vested in a court under the proviso

to section 510 of the Cr.P.C. However, the evidence tendered in such

an eventuality has to be confined to the existing record of the

Government Analyst. What cannot be done has been expressly stated

by the august Supreme Couft i.e. neither a fresh test can be

conducted nor another repoft prepared.

8. A distinction also must be drawn between the tria! and

appellate stages, respectively. During the tria! the court is

empowered to entertain evidence if it is satisfied that doing so would

be essential to the just decision of the case. It is settled law that a

trial court cannot allow the prosecution to fill up a lacuna in its case.

A lacuna in the case of the prosecution obviously refers to an

inherent weakness. A mistake, error, omission or oversight in

preparing a report in disregard to the existing record cannot be ruled

out. Such an omission, error or ambiguity can by no stretch of the

imagination be treated as an irretrievable lacuna. The principles of

safe administration of criminal justice are dictated and governed by

fair play and good sense which may appear to be so to a trial court,

depending on the facts and circumstances of each case. A tria! court,

therefore, has ample power to summon a witness provided it is

satisfied that it would not amount to filling a lacuna in the

prosecution case. In the case in hand we have carefully perused the

report, dated L0.07.20L7.|t refers to the protocols applied and the
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result of the test. It does not mention the nature of the test apptied.

But a plain reading of the report, dated Lo.o7.zo17, unambiguousty

shows that it is implicit therein that the test was conducted. The

learned trial couft was not prectuded from summoning the

Government Analyst along with the existing record to tender evidence

for removing the ambiguity and to give ctarification. what the

Government Analyst is barred from doing is to conduct a fresh test or

to alter or change the report, dated Lo.o7.2oL7. Likewise, the

existing record cannot be tampered with nor any addition can be

made thereto.

9. It is noted that section 540 of the cr.p.c is an

independent and distinct provision which empowers a tria! couft to

summon a witness provided the legistative intent expressly

mentioned therein is fulfilled i.e. if it appears to the court that

summoning of the evidence is essential to the just decision of the

case. This provision is distinct from and in addition to the power

contained in the proviso to section 510 of the Cr.P.C. The tearned triat

court, therefore, in the case in hand was empowered to consider the

application and pass an order, having regard to the principle settled

by the august supreme couft, even if one of the ingredients had

been omitted from being recorded in the report, dated to.o7.2oL7.

This court, in the case titled "Murad Ameer shah vs. samar peruaiz

and 3 others", 2ol7 p cr. L J l7lg after examining the precedent

law laid down by the august supreme court, has summarized the

principles and law relating to the summoning of a witness under

section 540 of the cr.p.c and the same are reproduced as foilows:-
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"The power cannot be used either to advance

the case of the prosecution or that of the

defense.

It is obligatory upon the Court to allow the

production and examination of evidence,

where rt rs essential for the just decision of

the case.

Once it appears to the Court that the

evidence was essential for a just decision

then delay in moving the application was not

relevant.

The Court has suo motu powers to exercise

jurisdiction under the provisions if it appears

to it that doing so would be essential for a

just decision.

The application under section 540 of Cr.P.C

cannot be dismissed summarily by holding

that either the witness was not mentioned in

the Challan or that it was belated or it might

fill up lacuna in the prosecution case, unless

the totality or material placed before the

Court was considered to find out whether

exercising powers would be essential for a

just decision of the case.

The Court has to form its opinion as to

whether the evidence of any person rs

V

iii.

tv.

VI
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essential to the just decision and any order

passed ought to reflect an application of a

judicial mind.

vii. The Court is vested with wide powers and the

same can be exercised at any stage of the

case,

viii. The Court shall form its opinion by taking into

consideration the facts and circumstances of

each case.

ix. The Court has to exercise such powers

judiciously and for a just decision of the case.

Where a Court finds after an application of

mind that the investigations carried out were

defective then in such an event it cannot sit

idle and becomes a duty to exercise all the

enabling provisions under the law including

section 540 of Cr.P.C.

x, The object and purpose of exercising powers

under section 540 of Cr.P.C is to reach the

truth and meet the ends of justice.

xi. Courts must guard against exploitation of this

power by the parties, so as not to allow one

of them to be in a position of advantage."

10. Reference is made and reliance placed for the above

principles and law on judgments "Muhammad Azam v. Muhammad

Iqbal" PLD 7984 SC 95, "Muhammad Murad Abro v. The State",

2OO4 SCMR 966, "Muhammad Saleem v. Muhammad Azan and
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another" , 2077 scMR 474, "Nawabzada shah Zain Bugti and others

v. The state", PLD 2073 sc 760, "Painda Gul and another v. The

State and another", 7987 SCMR 886, "Dildar v. The State", pLD

2OOl SC 384, "Sh. Muhammad Amjad v. The State", pLD 2OOg SC

ZU., "Abdul Salam v. The State", 2OOO SCMR lO2 and ,'shahbaz

Masih v. The State", 2OO7 SCMR 7637.

11. For the above reasons, the appeal in hand is allowed and

consequently the impugned order, dated L4.12.2020, is hereby set

aside. The application filed by the Appellant shall be treated as

pending. The learned tria! court, after affording an opportunity of

hearing to the parties, is expected to decide the application at the

earliest, inter alia, having regard to the principles and la highlighted

hereinabove.

(cHrE

(BABAR SATTAR)
JUDGE

Approved for reporting.
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