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MOHSIN AKHTAR KAYANI, J: Through this writ petition, the

petitioner has prayed for issuance of direction to the respondents to restrain the

land mafia from selling or changing the nature or shape of land in Mouza

Tumair, Tehsil & District, Islamabad.

2. Brief facts referred in the instant writ petition are that the petitioner claims

that land situated in Kahsra No.5253, 5312, 5924, 6667 & 6668 of Mouza Tumair,

Teshil & District, Islamabad, is grazing land  / ڑ     , as a common land

reserved for  firewood, animal Chiragah ہ)   اہ ), etc. The status of this land has

been settled in Wajib-ul-Arz, where no one can claim possession of the land

without proper partition, nor its nature could be changed, but some private

individuals / land mafia have changed the common land comprising of forest /

Chiragah for development of illegal housing society by force.

3. Notices were issued to Deputy Commissioner & Chief Commissioner,

Islamabad, even report has been called which reflects that some portion of land

in particular Khasra Numbers is ڑ     , even a road has been constructed from

the area and portion of land has been permitted to be partitioned among the

landlords after Notore (ڑ ). Majority of the area has been converted from its
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original status and portion of land was already acquired by the Capital

Development Authority, where ATS School of the police department was

established. Majority of land was already under occupation of different

individuals, who have placed their pickets and erected razor wire in order to

establish their possession.

4. Learned counsel for the petitioner contends that in terms of Shart Wajib-

ul-Arz (رض  ا  وا ط ), as well as under Land Revenue Act and the rules made

thereunder, common land could not be converted contrary to its character as

defined in Shart Wajib-ul-Arz رض)  ا ط وا ) document unless legal order has been

passed in this regard; that suit titled “Muhammad Irshad and others Vs. Tariq Ijaz

and others” for declaration and permanent injunction was filed on 12.04.1995, in

order to declare that Shamlat Deh ( ت د ), comprising of ڑ   and grazing

land (ہ   اہ ) is not permitted to be changed in revenue estate Tumair, Tehsil &

District, Islamabad, being Shamlat Land, whereby, suit was decreed, but at

present revenue officials are not complying with the terms of Shart Wajib-ul-Arz

رض)  ا ط وا ) , nor the court orders.

5. Conversely, learned State Counsel contends that all the proceedings were

carried out in accordance with law, character of land has already been changed

by way of Notore /   ڑ   , and remaining land was already taken over by the

respective owners being legally entitled.

6. Arguments heard, record perused.

7. Perusal of record reveals that the entire issue revolves around the issue

relating to common land of Revenue Estate of Mouza Tumair, Tehsil & District,

Islamabad. In order to settle the question it is necessary to go through the status

of Shart Wajib-ul-Arz (رض  ا  وا ط ) at the first stance which has been placed on
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record. While scanning document of Shart Wajib-ul-Arz (    وا رضط ا ) following

conditions have been agreed among the landlords at the time of Shart Wajib-ul-

Arz (رض  ا ط وا ):

ر د ت   ا ض ا  ا وا
  1د

ا
ر     ت د   ۔ ر       وں  رے  ڑ        ف    ت ۔     اس    د  

 اس  ں ا ۔      دد       رو     ۔ ا         د  دہ آ  ز      ا     ا
ہ  ڑ   وار   اور        دد    ى   دو     دد             رو  

و ى  ل     ڈ ل        ر  ت     اور ارا وے         رو   ا ى   
۔       ا   ٹ     ا ٹ ا  

،ب     ،  را ۔      و   و   ۔         دى  آ   ت د    ر وں   رے 
د   ىن آ  را ت از  ارا       ى  دارد    ا    وا   ت د     ہ   ہ  

  ہ،   ،    ن،  اور ر    ر م      459 ,2170 ,5253 ,5312 ,5924 ,6667ہ
ہ 6668اور  ا ات  ن  ارہ     وا   ۔۔۔۔۔     وہ        ۔   زوے 

ٹ           ں  ۔          و ٹ     ر     رو ہ   و  ظ  رو  
               آ   ٹ دار  ص        ڑ  ا         ز    ا   وے    اس ر

  دہ   ز         ل ر   دہ  دى   آ          اس  ى   واور دو   ۔ ز ے 
 دار  ۔  د    ى   دو        ا  وا  دار  ے   دو   وے   دى     

ًج         ز      ا       ر   ا  دار     ا  اور        ر   
       ا  ا  ر       ے۔    ا    ا  داران ا      از    ا   ل ر  

   دار     ا    ر اد                       ڈ   و وے اور              
   ر ہ        اور  وے    ل    ر     دار      ا        اور زا وے    رى 

ص        ڑ  ا           ز     وے    ظ ر      و           ں   اور  وے 
وے    ل ر     ار     داروں       اس     و      آ      ٹ دار     و  

        رو    دار        ، ز      داران وا ے   دو   ڑ      اور 
۔ وے   دى       دار  اس 

  ہ 2د ارت  ڑ  ۔   6668اور459 ,2170 ,5253 ,5312 ,5924 ,6667 ر اس 
           ى   اور    ا       ۔ن د         ن     

8. The concept of Shart Wajib-ul-Arz (رض  ا  وا ط ) is to be considered as an

agreement among the landlords of concerned Mouza, who by their own free will

agreed to settle certain rights while considering the public purpose as a prime

importance including but not limited to usage of land for the purpose of grazing

animals, firewood, graveyard, forest, water reservoir, etc. which can be utilized

by all the residents of that revenue estate including  the landlords and such land

has been called as Shamlat Deh ( ت د ) / common land. Its characteristics could
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not be changed unless a condition has been stipulated in the Shart Wajib-ul-Arz

(  ا رضط وا ), document.

9. It has also been observed from the reports submitted by the revenue

authorities in this case that the character of land has been changed and they have

used the terms Notore /  ڑ , which means the characteristics of land was

converted to some other purpose by way of construction or deforestation by

cutting of trees, or the common land has been converted into cultivatable land.

All such phenomenon is called Notore )ڑ( , however, at present times due to

drastic climate change it is the need of hour to protect the natural forest and such

aspect was duly acknowledged by the government where multiple notifications

were issued in which restriction was imposed by the Federal Government or the

Provincial Government for protection of the forest land.

10. During the course of arguments it has also been highlighted that certain

land developers have purchased the land in Mouza Tumair and are establishing

the housing societies and in this conversion of land, the character of land has

been converted to the residential nature ( ). Now the question arises as to

whether the condition stipulated in Shart Wajib-ul-Arz رض)  ا  وا ط ) could have

been changed, whereby, this Court has been guided qua status of Shart Wajib-ul-

Arz (   رضط  ا وا ) and its legal effects through judgment reported as 2019 MLD

1061 (Alam Sher Vs. Ahmed), in which it has been held that if mutation was to be

attested on the basis of custom then reference of custom should be made in the

order of Revenue Officer on the basis of Shart Wajib-ul-Arz (رض  ا  وا ط ). It is

settled proposition that all the owners of revenue estate had right in Shamlat Deh

( ت د ) whose names have been recorded in column of cultivation as  دار in
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Shamlat Deh ( ت د ) who could only transfer the property to the extent of their

share and not more than that and as such no restriction could be imposed upon

the sale of Shamlat Deh (  د ت ) land or referred in this regard shalmat land

could be partitioned if majority of original owners ٹ دار had sought partition of

the property owned by them on the basis of maliah paid by them, but all these

conditions should have been stipulated in Shart Wajib-ul-Arz (رض  ا ط وا ) as held

in 2016 YLR 1489 (Syed Azhar Hussain Shah Vs. Member Board of Revenue, KP).

The conditions stated in the Shart Wajib-ul-Arz (رض  ا ط وا ) document has to be

honored in all circumstances and if purpose of Shamlat Deh ( ت د ) has been

referred as grazing field of the village and any mutation was sanctioned in

favour of any third party in violation of Shart Wajib-ul-Arz (رض  ا ط وا ), the same

could not be acknowledged as held in 2016 MLD 568 (Muhammad Nazeer Vs.

Ameer Jan). There is also a bar on the alienation  of Shamlat Deh ( ت د ) or its

specific portion as same was if restricted in Shart Wajib-ul-Arz (رض  ا  وا ط ),

whereby, presumption of correctness is attached in such document, reference has

been made to 2016 YLRN 30 (Dilawar Khan Vs. Sana Ullah). In case of any

dispute qua any common land of the village where question of eligibility and

title is also an issue the Shart Wajib-ul-Arz (رض  ا  وا ط ) document should have

been tendered in evidence in accordance with the law in order to establish

ownership in the said document while settlement of Mouza / revenue estate and

without submission of this public document no benefit could be drawn or

controversy could not be resolved as held in 2016 CLC Note 79 (Muzaffar ul

Malik Khan alias Kaki Khan Vs. Jamshaid Zada and 16 others.)
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11. It is settled law that the entries in Shart Wajib-ul-Arz (رض  ا  وا ط ) which

disclose the purpose of common land except chiragah ہ)   اہ ), could be changed,

even common lands subsequently become part of ownership of land owners of

the village for their personal use to the extent of their respective shares in Shamlat

subject to order of District Collector. In such eventuality any entry in Shart

Wajib-ul-Arz (رض  ا  وا ط ) prohibiting the partition of shamlat land does not

necessarily operates as bar to partition. The duty is casted upon the revenue

officer, dealing with the partition to decide whether such clause should prevail

or not, Wajib ul Arz drawn up at a point of time, when the land was valued only

for the village pasture, but subsequently, it had since been broken up for

cultivation and there was reduction in number of cattle kept by the community.

In view of drastic change in the society and for the fact that at the time of

partition of shamlat, none from the community, contested the partition, the

revenue officer was justified in sanctioning the mutation as held in PLD 2009

Lahore 347 (Safdar Hussain Vs. Muhammad Azam).

12. Another important question has been raised as to whether by changing

the nature of land especially when the same was converted into residential

purpose, the same could have been assessed and jurisdiction of Revenue Officer

in terms of the Land Revenue Act, 1967 remained intact? The answer to the

proposition has to be seen in the light of definition of term “Land” which has

surprisingly been not discussed or referred in the Land Revenue Act though the

preamble of the Land Revenue Act states that it is a law relating to the making

and maintenance of records-of-rights, the assessment and collection of land

revenue, the appointment and functions of Revenue Officers and other matters

connected with the Land Revenue Administration, therefore, it is clearly

established from external detail of outline of law in question which is the very
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purpose behind the enactment and defines the legislative intent, hence, this court

while applying the principles of interpretation of statute cannot go beyond the

legislative intent when there is no absurdity in the language of statute which

only covers the revenue aspect of assessment made by the Revenue officer qua

the land in any revenue estate. For the purpose of clarity the term “Estate”

referred in sub-section (9) of Section 4 of the West Pakistan Land Revenue Act,

1967 means any area:-

(i) for which a separate record of rights has been made; or

(ii) which has been separately assessed to land revenue; or

(iii) which the Board of Revenue may, by general rule or special order,

declare to be an estate;

Hence, there is no cavil that the term “Estate” is a legal expression as defined by

the West Pakistan Land Revenue Act, 1967 and forms the unit of revenue

assessment and administration in province, even it is different from the word

village. It is also settled proposition on the basis of interpretation of statute that

when anything has not been defined by the Legislature in the statute, court has

to look in to the ordinary dictionary meaning of the words in terms of 1994

SCMR 2255 (Abdul Hameed vs. Nek Muhammad), therefore, plain meaning

should be given affect and those ordinary meanings may be derived from

dictionary reference in this regard has been made to 2022 SCMR 25 (Government

of the Punjab through Secretary, Schools Education Department, Lahore vs.

Abdur Rehman), therefore, ordinary meaning of term “Land” has to be derived

from Oxford Thesaurus of English where land means ground, field, open space,

open area, landholding, country side, un-built land, rural area, green area, green belt,

earth, dirt, clay, therefore, when there is nothing constructed on any piece of land

on the solid portion of earth it is to be called as land, it might be used for the

purpose of construction, cultivation or for forestation, therefore, the primary

territory which Land Revenue Act, 1967 covers is non-constructed portion of
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earth for the purpose of assessment of land revenue, hence, any constructed

portion stand excluded from the jurisdiction of Revenue officer for settlement of

rights, especially in terms of Section 135 of the Act, which deals with the

partition of any joint land and in terms of Section 136 of the Act there was

restriction and limitation on partition, notwithstanding the provisions of section

135, the restrictions are as under:-

(a) Places of worship and burial grounds held in common before

partition shall continue to be so held after partition; and the (b)

partition of any of the following properties, namely:--

(i) Any embankment, water course, well or tank and any land

on which the supply of water to any such work may

depend;

(ii) Any grazing ground; and

(iii) Any land which is occupied as the site of a town or village

may be refused if, in the opinion of the Revenue Officer, the

partition of such property is likely to cause inconvenience

to the co-sharers or other persons directly or indirectly

interested therein, or to diminish the utility thereof to those

persons.

13. Similarly, Section 172 of the Land Revenue Act also excludes the

jurisdiction of Civil Court viz. a viz. the jurisdiction of Revenue officer which

only confers the jurisdiction of Revenue officer to those matters which are

enumerated therein, however, any issue which relates to constructed portion and

its dispute qua title was not within the jurisdiction of Revenue officer rather falls

within the domain of Civil Court to be settled among the parties. Section 2 of the

Land Revenue Act extends the powers to the government to exclude the area

from the operation of this Act or any provision to a particular area by way of

notification but the exclusion of certain land from the operation of the Act has

been detailed in Section 3 of the Land Revenue Act, 1967, which is as under:-

3. Exclusion of certain land from operation of this Act. (1)

Except so far as may be necessary for the record, recovery and

administration of village-cess, or for purposes of survey, nothing in this
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Act applies to land which is occupied as the site of a town or village, and is

not assessed to land revenue.

(2) It shall be lawful for the Collector acting under the general or

special orders of the Board of Revenue, to determine, for the purpose of this

Act, what lands are included within the limits of the same, regard being

had to all the subsisting rights of the land-owners.

14. The plain reading of above referred section if placed in juxtaposition with

land which has not been defined in the Land Revenue Act clarifies that this Act is

not applicable to constructed building or site of town or village and if any area

has been occupied for such purpose of commercial or residential nature same

stand excluded from the purview of agriculture land. The land which is kept as a

site of town or village and is not assessed to land revenue as held in 2005 MLD

814 (Dr. Jalal Khan vs. Qazi Naseer Ahmed, District Deputy Officer, (Revenue),

Kharian, District Gujrat), 2009 MLD 930 (Muhammad Muneer vs. Member Board

of Revenue, Punjab, Lahore), therefore, any land which later on becomes Abadi-

Deh stands excluded from the assessment of Revenue officer and jurisdiction of

Civil Court comes into play due to construction of any building by virtue of PLD

1999 Lahore 31 (Parvez Ahmad Burki vs. Assistant Commissioner), therefore,

Revenue officer does not have any jurisdiction to entertain the application for

partition of properties which had ceased to be land notwithstanding the fact that

such properties continued to be assessed to land revenue. Similar view has also

been taken on the strength of 1997 SCMR 1635 (Muhammad Ramzan and others

vs. Member (Rev.)/CSS and others), 2007 SCMR 707 Muhammad Sharif vs.

Settlement Commissioner and others). Similarly the properties which have been

constructed and the character of agricultural land stand converted, it is the

obligation of Board of Revenue as well as revenue officials of the area to notify

the same as دى( )د آ in terms of section 3 of the Land Revenue Act, 1967, as all

those constructed properties are to be treated as urban property for all intent and

purposes, which could be settled by way of inspection of revenue officials who
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shall submit report to the Members of revenue for the purposes of notification

under section 3 of the Land Revenue Act, 1967, on the touch stone of guidance

referred in 2004 YLR 834 [Lahore] (Muhammad Ishaq Vs. Member

(consolidation), Board of Revenue, Punjab).

15. While considering the above discussion, this court has also posed certain

question to the respondent with reference to change of status of shamlat land viz.

a viz. the concept of notore ڑ) ), consequently, following answers have been

placed on record:-

تال  تا ا
ہارا۔1 ت د،ا

ل طاواا
ٰ انضاوا

 واران لرى
ىراز

ن  ن
؟و

تار ) ج(2د141د
رضوا اسدرجطا

دو۔ىود و
راجا قا PLD)۔اورا

1955WP (REV) 56)
رضوا راجا اراتا

راجا ىرزا
ضآر۔

ىاےااسدورانرروا
(PLD1950 P6.(REV) 887۔ 
ضوا تواسا

ہاسورارار ا
  اس۔ ںؤںاورڑارا

لتداراد
  ااور۔ رضوااد راجا ضا

PLD 1950۔ آرا
P6. (REV) 887)

ا(ج) 86دزددرںودواور
۔رل40و
۔ںورور

دتاراا۔2
ڑ/

وااہدرجف
ض  آف دا رڈ   /

 اس  ہنر دا
  اورر اارا

رہ ؟لدو

  رو175د وز       ز    ا ر
)1          ص   ا     اس       ز    (

وز    ااور ا   وز           وا  ز ں ا     ص 
 اس  ز  ل  ا     دہ  ص  ح   اس   دہ ز  

 اس     د          اور اس    ا  در      د
ے۔ ن    ف و     روا زہ   وہ    ام   ا   وز      ارا

وز     اس    ےدے    د     اس ارا   )۔اس  (ا
۔ ا   
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ح2(  (
   آ  ر      اس د ا  در        وہ      ر د  ا

  دے۔ا   وم       وز        اس        د  
      ت    ب،   ،  ن، را ہ،  اہ          رت 

   ا    د ا  در   وز          ر          د
   ا    ا    ارا ۔     ت  ق ان   ا    اس د

          روا
AUIR 1927 LACH. 615

   ارا ا         ر د ا   آ  ر    رو   د   ر
رہ   دو       رہ ا ۔ دو   ل 

اراداوردت۔3
رارازر

ل اد را    
ن

زت لا
؟راا

  ارى    دو   ل   ر/      داورى    
   ر         ل   ر         راج  ا   داورى ر

را داورى ا        ران ز زت   ا      اس    ج 
۔ ورت 

ارازرما۔4
 داد

  ں ر   ك، ات 
،ٹ،ہو

/
ر مر دا آ

2015ارى
ىراار

تہو
ىاراورز

ان راتالا
ل ؟ںا

ان     اور  ر   ود   ت  ا      د    ز ن   
      اد ڈ         د         دى   آ   ہ 

  رآ       ا ہ و ۔ر 

زت۔5 دتڑا
ل اداراا ا
اوررواف

ان ل  فلا  
۔رروا

 اس     ر    اور     ڑ   ت د ض   ا  وا       ا
    اس      ڑ    ا ف     اس   ا       روا ف 

   د  ز روا   175ف     ارا  اور        ا    ر
  ل      ۔ا     روا         ارى     اور  ا د

    ا ف        ا ف     اس       
۔       روا

16. In view of above instant writ petition stands DISPOSED OF with the

following observations:-

(i) By virtue of notification dated 24.02.2022 any land which has been

declared as chiragah ہ) اہ  ) in the entire ICT is not permitted to be

changed for its character, nor notore ڑ) ) is permissible and
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District Administration is bound to implement and protect its

character as defined in Shart Wajib-ul-Arz (رض  ا ط وا ).

(ii) Any land which has been converted from land to built-up property

in shape of building, house, factory, same could not be considered

for the purpose of assessment of land revenue and jurisdiction of

Revenue Officer ceased to exist if those properties fall within the

defined limits of abadi-deh.

(iii) The Board of Revenue after seeking a report from Revenue officer

in any mouza/estate shall identify and pass order for separation of

agriculture land from abadi-deh in terms of powers envisaged in

Section 3 of the Land Revenue Act, 1967, where-after all the

constructed portion be identified and marked by MCI by way of

number under ICT Local Government Act, 2015, for the purpose

of identification and property tax.

(iv) The constructed building, house, etc. of abadi-deh of the village

shall be considered for the purpose of revenue record if issued by

Revenue officer of the Estate but mutation should not be

sanctioned for a constructed house or building rather the Sub-

Registrar should only notify that these buildings should be

transferred, alienated, gifted by way of waqaf or trust through

registered sale deed/instrument under Registration Act, 1908 to

avoid any litigation among the co-sharers/land owners of the

mouza as the property could not be identified by way of

demarcation.

(v) No khasra-girdawri document be issued for any abadi-deh.

(vi) The Registrar ICT shall only register deed instrument of sale,

transfer of land after verification of built-up property at site

through his officials by appointing local commission before

registration of instrument under the law.

(vii) The constructed properties after notification of Board of Revenue

become urbane properties for all intent and purposes, even its

subsequent transfer could only be made through registered deed

only with reference to property number as per Register of MCI.

17. Keeping in view the above instructions for future guidance, the

claim submitted by the petitioner qua khasra numbers which have

allegedly been converted by different housing schemes and individuals,

when considering the law, shall be dealt by the Member Board of
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Revenue / Chief Commissioner Islamabad, and all kinds of chiragah ہ) اہ  )

should have been given protection. The Chief Commissioner, Islamabad

can exercise its powers to protect such land and any housing scheme

which is encroaching upon the chiragah ہ)   اہ ), action should have been

taken against such individual or housing society under law. It is expected

from the Chief Commissioner office to restore the status of chiragah ہ)   اہ )

by all means. Similarly Board of Revenue shall issue notification of Abadi-

Deh ( دى د آ ) within Islamabad Capital Territory after adopting procedure

under the law within six months and M.C.I shall complete the survey of

each property with specific number for its registration purpose within

next six months accordingly.

(MOHSIN AKHTAR KAYANI)
JUDGE

Announced in the Open Court on: 20.03.2022.

JUDGE

Approved for reporting.

Zahid.


